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PUBLISHED UNDER AUTHORITY OF IOWA CODE SECTIONS 2B.5 AND 17A.6

PREFACE

The lowa Administrative Bulletin is published biweekly in pampfden pursuant to lowa Codshapters 2Eand 17A and
contains Notices of Intended Action and rules adopted by state agencies.

It also contains Proclamations and Executive Orders of the Governor which are general and permanent in nature; Regulatory
Analyses; effective datdelays and objections filed by the Administrative Rules Review Committee; Agenda for monthly Ad-
ministrativeRules Review Committee meetings; and other materials deemed fitting and proper by the Administrative Rules Re-
view Committee.

The Bulletin may also contain public funds interest rates [12C.6]; workers’ compensation rate filings [515A.6(7)]; usury
rates [535.2(3)"a"]; agricultural credit corporation maximum loan rates [535.12]; and regional banking—notice of application
and hearing [524.1905(2)].

PLEASE NOTE: Italics indicate new material added to existing rules;-strike-through-létidicsate deleted material.
KATHLEEN K. WEST, Administrative Code Editor Telephone: (515)281-3355

STEPHANIE A. HOFF, Deputy Editor (515)281-8157
Fax: (515)281-5534
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Schedule for Rule Making

2007
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE OF NOTICE
DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAYS
*Dec. 27’06 Jan. 17 '07 Feb.6 '07 Feb.21 '07 Feb.23 ’'07 Mar. 14 '07 Apr.18 '07 July 16 '07
Jan. 12 Jan. 31 Feb. 20 Mar. 7 Mar. 9 Mar. 28 May 2 July 30
Jan. 26 Feb. 14 Mar. 6 Mar. 21 Mar. 23 Apr. 11 May 16 Aug. 13
Feb. 9 Feb. 28 Mar. 20 Apr. 4 Apr. 6 Apr. 25 May 30 Aug. 27
Feb. 23 Mar. 14 Apr. 3 Apr. 18 Apr. 20 May 9 June 13 Sept. 10
Mar. 9 Mar. 28 Apr. 17 May 2 May 4 May 23 June 27 Sept. 24
Mar. 23 Apr. 11 May 1 May 16 ***May 16***  June 6 July 11 Oct. 8
Apr. 6 Apr. 25 May 15 May 30 June 1 June 20 July 25 Oct. 22
Apr. 20 May 9 May 29 June 13 June 15 July 4 Aug. 8 Nov. 5
May 4 May 23 June 12 June 27 ***June 27***  July 18 Aug. 22 Nov. 19
***May 16*** June 6 June 26 July 11 July 13 Aug. 1 Sept. 5 Dec. 3
June 1 June 20 July 10 July 25 July 27 Aug. 15 Sept. 19 Dec. 17
June 15 July 4 July 24 Aug. 8 Aug. 10 Aug. 29 Oct. 3 Dec. 31
***June 27***  July 18 Aug. 7 Aug. 22 ***Aug. 22***  Sept. 12 Oct. 17 Jan. 14 08
July 13 Aug. 1 Aug. 21 Sept. 5 Sept. 7 Sept. 26 Oct. 31 Jan. 28 08
July 27 Aug. 15 Sept. 4 Sept. 19 Sept. 21 Oct. 10 Nov. 14 Feb. 11 '08
Aug. 10 Aug. 29 Sept. 18 Oct. 3 Oct. 5 Oct. 24 Nov. 28 Feb. 25 '08
***Aug. 22***  Sept. 12 Oct. 2 Oct. 17 Oct. 19 Nov. 7 Dec. 12 Mar. 10 '08
Sept. 7 Sept. 26 Oct. 16 Oct. 31 Nov. 2 Nov. 21 Dec. 26 Mar. 24 '08
Sept. 21 Oct. 10 Oct. 30 Nov. 14 ***Nov. 14*** Dec. 5 Jan.9 08 Apr.7 08
Oct. 5 Oct. 24 Nov. 13 Nov. 28 Nov. 30 Dec. 19 Jan. 23 '08 Apr.21 '08
Oct. 19 Nov. 7 Nov. 27 Dec. 12 ***Dec. 12***  Jan.2 '08 Feb.6 '08 May5 '08
Nov. 2 Nov. 21 Dec. 11 Dec. 26 ***Dec. 26***  Jan.16 '08 Feb.20 '08 May 19 '08
***Nov. 14***  Dec. 5 Dec. 25 Jan.9 '08 Jan.11 '08 Jan.30 '08 Mar.5 '08 June2 08
Nov. 30 Dec. 19 Jan.8 08 Jan.23 '08 Jan.25 '08 Feb.13 '08 Mar.19 '08 June 16 '08

***Dec. 12*** Jan.2 08 Jan.22 '08 Feb.6 '08 Feb.8 '08 Feb.27 '08 Apr.2 '08 June 30 '08
***Dec. 26*** Jan.16 '08 Feb.5 '08 Feb.20 '08 Feb.22 ’'08 Mar. 12 '08 Apr.16 '08 July 14 '08

PRINTING SCHEDULE FOR IAB

ISSUE NUMBER SUBMISSION DEADLINE |SSUE DATE
16 Friday, January 12, 2007 January 31, 2007
17 Friday, January 26, 2007 February 14, 2007
18 Friday, February 9, 2007 February 28, 2007
PLEASE NOTE:

Ruleswill not be accepted aftd? o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on a legal holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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SUBSCRIPTION INFORMATION
lowa Administrative Code

The lowa Administrative Code and Supplements are sold in complete sets by subscription. Supplement
(replacement pagesiibscriptions must ler the complete year and will expire on June 30 of each year.

Prices for the lowa Administrative Code and its Supplements are as follows:

lowa Administrative Code - $1,520

(Price includes complete set of rules and index, plus a one-year subscription to the Code Supplement
and the lowa Administrative Bulletin. Additional or replacement binders may be purchased for $20.)

lowa Administrative Code Supplement — $510

lowa Administrative Bulletin

The lowa Administrativulletin is sold as a separate publication and may be purchased by subscrip-

tion or single copy. All subscriptions will expire on June 30 of each year. Subscriptions must be paid in
advance and are prorated quarterly.

July 1, 2006, to June 30, 2007 $328
October 1, 2006, to June 30, 2007 $246
January 1, 2007, to June 30, 2007 $164
April 1, 2007, to June 30, 2007 $ 82

Single copies may be purchased for $23.

All checks should be made payable to the Treasurer, State of lowa, and mailed to:

Attn: Nicole Navara
Legislative Services Agency
Miller Building

Des Moines, IA 50319
Telephone: (515)281-6766

IOWA LAW, IOWA ADMINISTRATIVE RULES and IOWA COURT RULESon CD-ROM

For free brochures and order forms 006 IOWA LAW CD-ROM,contact Nicole Navara at the above
address or at nicole.navara@legis.state.ia.us
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AGENCY

PUBLIC HEARINGS

HEARING LOCATION

ENVIRONMENTAL PROTECTION COMMISSION[567]

Air quality,
amendments to chs 21 to 23,
25,34
IAB 12/6/06 ARC 5599B

Construction permits for sanitary
sewer extensions, 64.2(10)
IAB 1/3/07 ARC 5638B

Ligquid manure land application
limit, 65.17, 65.112
IAB 1/3/07 ARC 5636B

Land application of sewage
sludge, 67.1, 67.6 to 67.8
IAB 1/3/07 ARC 5639B

Public water supply and wastewater

treatment systems—operator
certification, 81.7(3)“a”
IAB 1/3/07 ARC 5630B

Solid and nonhazardous waste,
amend chs 101, 102,
104; rescind chs 111, 113;
adopt ch 113
IAB 12/6/06 ARC 5597B

Financial assurance for sanitary
landfills, amendments to
chs 103 to 106, 112, 114,
115, 118, 120 to 123
IAB 1/3/07 ARC 5633B

Conference Rooms
Air Quality Bureau
7900 Hickman Road
Urbandale, lowa

Fifth Floor East Conference Rm.
Wallace State Office Bldg.
Des Moines, lowa

Coralville Public Library
1401 Fifth St.
Coralville, lowa

Fifth Floor Conference Room
Wallace State Office Bldg.
Des Moines, lowa

Meeting Room

Carroll County Courthouse
114 E. 6th St. (Hwy 30)
Carroll, lowa

Fifth Floor East Conference Rm.
Wallace State Office Bldg.
Des Moines, lowa

South Conference Rm.

Suite I, DNR Water Supply Office
401 SW 7th St.

Des Moines, lowa

Suite D, DNR Field Office 1
909 West Main St.
Manchester, lowa

DNR Field Office 4
1401 Sunnyside Lane
Atlantic, lowa

5th Floor Conference Rooms
Wallace State Office Bldg.
Des Moines, lowa

Fifth Floor West Conference Rm.
Wallace State Office Bldg.
Des Moines, lowa

IAB 1/3/07

DATE AND TIME OF HEARING

January 8, 2007
1p.m.

January 24, 2007
10 a.m.

February 6, 2007
5p.m.

February 7, 2007
1p.m.

February 8, 2007
10 a.m.

January 24, 2007
10 a.m.

January 24, 2007
10 a.m.

January 22, 2007
10 a.m.

January 24, 2007
10 a.m.

January 26, 2007
10 a.m.

March 28, 2007
10 a.m. to 12 noon

HOMELAND SECURITY AND EMERGENCY MANAGEMENT DIVISION[605]

Homeland security and emergency Division Conference Room

response teams, ch 12
IAB 12/20/06 ARC 5624B

Building W-4, Camp Dodge
Johnston, lowa

January 11, 2007
1p.m.
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PUBLIC HEARINGS

HUMAN SERVICES DEPARTMENT([441]

Home- and community-based
habilitation services,
77.25,78.27,79.1
IAB 1/3/07 ARC 5649B
(See alsARC 5650B herein)

INSURANCE DIVISION[191]

Unfair trade practices—indexed
products training, 15.80 to 15.87
IAB 12/20/06 ARC 5620B

LABOR SERVICES DIVISIONI[875]

Water heaters,
90.2, 90.4, 91.6, ch 95
IAB 12/20/06 ARC 5619B

Rooms 130 and 131
lowa Medicaid Enterprise
100 Army Post Rd.

Des Moines, lowa

Division Conference Room
330 Maple St.
Des Moines, lowa

Capitol View Room
1000 E. Grand Ave.
Des Moines, lowa

MEDICAL EXAMINERS BOARDI[653]

Licensure and fees,
amendments to chs 8 to 11, 17
IAB 1/3/07 ARC 5631B

Mandatory reporting,
22.2,22.4
IAB 1/3/07 ARC 5628B

Grounds for discipline,
23.1(37)
IAB 1/3/07 ARC 5629B

Board Office, Suite C
400 SW 8th St.
Des Moines, lowa

Board Office, Suite C
400 SW 8th St.
Des Moines, lowa

Board Office, Suite C
400 SW 8th St.
Des Moines, lowa

NATURAL RESOURCE COMMISSION[571]

Commercial mussel harvest closed;
sport harvesting, 87.1, 87.2
IAB 12/6/06 ARC 5603B

Nonresident deer hunting,
94.1, 94.6, 94.8(2), 94.11
IAB 12/6/06 ARC 5604B

4th Floor Conf. Rm.
Wallace State Office Bldg.
Des Moines, lowa

4th Floor E. Conf. Rm.
Wallace State Office Bldg.
Des Moines, lowa

PROFESSIONAL LICENSURE DIVISION[645]

Licensure of marital and family
therapists and mental health
counselors, 31.5(2), 31.7(2), 31.8
IAB 12/6/06 ARC 5571B

Continuing education for massage
therapists, ch 133
IAB 1/3/07 ARC 5627B

Interpreter for the hearing impaired

Fifth Floor Board Conf. Rm.

Lucas State Office Bldg.
Des Moines, lowa

Fifth Floor Board Conf. Rm.

Lucas State Office Bldg.
Des Moines, lowa

Fifth Floor Board Conf. Rm.

practitioners—licensure, continuing Lucas State Office Bldg.
education, discipline, 361.1, 361.2, Des Moines, lowa

361.5(3), 362.2(2), 363.2(31)
IAB 12/20/06 ARC 56158

879

January 24, 2007
1:30to 3 p.m.

January 9, 2007
1p.m.

January 10, 2007
10 a.m.
(If requested)

January 23, 2007
3:15 p.m.

January 23, 2007
3 p.m.

January 23, 2007
3 p.m.

January 4, 2007
1p.m.

January 11, 2007
10:30 a.m.

January 9, 2007
9to 9:30 a.m.

January 24, 2007
91t0 9:30 a.m.

January 9, 2007
9:30 to 10 a.m.



880 PUBLIC HEARINGS

PUBLIC SAFETY DEPARTMENT([661]

Manufactured or mobile home Fire Marshal Division Conf. Rm.
retailers, manufacturers, and Suite N
distributors, 372.5, 372.9 401 SW 7th St.
IAB 12/20/06 ARC 5616B Des Moines, lowa

UTILITIESDIVISION[199]

Filing of line and pole replacement  Hearing Room
data, 20.18(7), 25.3 350 Maple St.
IAB 12/20/06 ARC 5612B Des Moines, lowa

IAB 1/3/07

January 19, 2007
9:30 a.m.

February 7, 2007
10 a.m.



IAB 1/3/07 AGENCY IDENTIFICATION NUMBERS 881

Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella” agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

Divisions(boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margirBEEgINDUSTRY COUNCIL, IOWA[101].

The following list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT(11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[81]

BEEF INDUSTRY COUNCIL, IOWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, IOWA[123]

CITIZENS' AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT[181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Bureau[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]
Interior Design Examining Board[193G]
Savings and Loan Division[197]
Utilities Division[199]
CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[264]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, IOWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

HUMAN RIGHTS DEPARTMENT[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]

HUMAN SERVICES DEPARTMENT[441]



882

AGENCY IDENTIFICATION NUMBERS

INSPECTIONS AND APPEALS DEPARTMENT[481]

Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]

State Public Defender[493]

IOWA PUBLIC EMPLOYEES'’ RETIREMENT SYSTEM[495]

LAW ENFORCEMENT ACADEMY[501]

LIVESTOCK HEALTH ADVISORY COUNCIL[521]

LOTTERY AUTHORITY, IOWA[531]

MANAGEMENT DEPARTMENT[541]

Appeal Board, State[543]
City Finance Committee[545]
County Finance Committee[547]

NATURAL RESOURCES DEPARTMENT([561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]

Preserves, State Advisory Board for[575]

PETROLEUM UNDERGROUND STORAGE TANK FUND

BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT[601]
Homeland Security and Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARD[621]
PUBLIC HEALTH DEPARTMENT[641]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]

PUBLIC SAFETY DEPARTMENT([661]

RECORDS COMMISSION[671]

REGENTS BOARD([681]

Archaeologist[685]

REVENUE DEPARTMENT[701]

SECRETARY OF STATE[721]

SEED CAPITAL CORPORATION, IOWA[727]

SHEEP AND WOOL PROMOTION BOARD, IOWA[741]

TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751]

TRANSPORTATION DEPARTMENT][761]

Railway Finance Authority[765]

TREASURER OF STATE[781]

TURKEY MARKETING COUNCIL, IOWA[787]

UNIFORM STATE LAWS COMMISSION[791]

VETERANS AFFAIRS, IOWA DEPARTMENT OF[801]

VETERINARY MEDICINE BOARD[811]

VOLUNTEER SERVICE, IOWA COMMISSION ON[817]

VOTER REGISTRATION COMMISSION[821]

WORKFORCE DEVELOPMENT DEPARTMENTI[871]
Labor Services Division[875]

Workers’ Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]

IAB 1/3/07
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ARC 5632B b. If ajudicial decree or order identifies a specific person
or persons under (1) through (4) of the definition of “parent”

EDUCATION DEPARTM ENT[281] to act as thearent of a child or to make educational decisions

on behalf of a child, then such person or persons shall be de-

. . termined to be the parent for purposes of this definition.
Notice of Intended Action . ; . " '
c. A public or private agency involved in the education
Twenty-five interested persons, a gover nmental subdivision, an agency or or care of a child shall not serve as a child’s parent.
association of or more persons may demand an oral presentation hereon 1 H H
a8 provided in Towa Code section 17A 4(1)'b." d. An employee or contractor with any public or private
agency involved in the education or care of a child shall not
Notice is also given to the public that the Administrative Rules Review serve as parent in that employee or contractor’s official ca-
Committee may, on itsown motion or on written request by any individual .
or group, review thisproposed action under section 17A.8(6) at aregular or paClty-

special meeting where the public or interested persons may be heard.

) _ ITEM 2. Amend rule 281—120.59(34CFR303) as fol-
Pursuant to the authority of lowa Code section 256.7(5),lows:

the State Board of Education hereby proposes to amend ,
Chapter120, “Early ACCESS Integrated System of Early In- 281—120.59(34CFR303) Transmittal of records. In order
tervention Services,” lowa Administrative Code. to facilitate the child’s smooth transition to preschool or other
The proposed amendments clarify the definition of “par- appropriate services and to ensure continuity of services for
ent” and clarify that a child’s education records, as defined bythe child, the applicable signatory agency or community part-
the federal regulations that expand on the Family Educationner must obtain written parental consent prior to transmitting
al Rights and Privacy Act in 34 CFR Part 99, may be trans-a2ny records of the child to the local education agency or other
mitted between appropriate agencies without parental conapplicable agencyr programunless the records are educa-

sent. tion recordsand the disclosure is authorized withouteatal
An agencywide waiver provision is provided in 281— consent under 34 CFR Part 9®ecords that may be trans-
Chapter 4. mitted include:

Interestedndividuals may make written comments onthe 1. Evaluation and assessment information. _
proposecamendments on or before January 23, 2007, at 4:30 2. Copies of IFSPs thagwve been developed and imple-
p.m. Comments on the proposed amendments should be dinented. [34 CFR 303.344(h)(2)(iii)]
rected to Thomas Mayes, Bureau of Children, Family, and
Community Services, lowa Department of Education, Third

Floor, Grimes State Office Building, Des Moines, lowa ARC 5638B

50319-0146; telephone (515)242-5614; E-mail thomas.

mavhes@iowa.qd()\or fax (515)243-6(1019. | g ENVIRONMENTAL PROTECTION
These amendments are intended to implement lowa Code

chapter 2568 and 20 U.S.C. Sections 1400-ff. COMMISSION[567]

A fiscal impact summary prepared by the Legislative Ser- ; ;
vices Agency pursuant to lowa Code § 17A.4(3) will be Notice of Intended Action
availableat_http://wwwilegis.state.ia.us/IAC.htnar at (515) Twm;ytifiveoifnztgreﬂed persons, agove(;nmenéal mbgji\/igon't?ager?cy or

1 ni 7 1 i association Or mOore persons may aemand an or resentation hereon
tzegej;éSt‘zeZ/%)\'/’\lloorft?hEQeﬂﬁgrlr”:llg.:zggtlve Rules Review Commit- asprovided in lowa Cod(’e)section 17)//-\.4(1)“ b.” P
The foIIowing amendments eire proposed. Notice is also given to the public that the Administrative Rules Review

Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
_ITE.M 1. Amend rU|e“281_1%0-4(340FR.303) by re- special meeting where the public or interested persons may be heard.
scinding the definition of “parent” and adopting the follow- ) )
ing new definition in lieu thereof: Pursuant to the authority of lowa Code sections

“Parent” means (1) a biological or adoptive parent of a455B.173(3) and 455B.105(11), the Environmental Protec-
Ch”d, (2) a foster parent’ unless Stm, regu|ationsl or con- tion Commission h?l’eby g|VeS Notice of .Intended AC“OU to
tractualobligations with a state or local entity prohibit a fos- amen_cbbapter 64, “Vélstewater Construction and Operation
ter parent from acting as a parent; (3) a guardian generally’ermits,” lowa Administrative Code. ,
authorized tact as the child’s parent, or authorized to make The proposed amendment to subrule 64.2(10) revises and
educational decisions for the child, but not the state if theclarifies the criteria for sewer extension construction permit
child is award of the state; (4) a person acting in the place of saPprovaland denial provisions. Sewer extension permits are
bi0|ogica| or adoptive parent (|n(du']g a grandparent, Step- iIssued by the DNR to allow Comml,!nltles and developers to
parent, oother relative) with whom a child lives, or a person construchnew sanitary sewer collection and conveyasyse
who is legally responsible for tiogild’s welfare; or (5) asur-  tems and to transport additional domestic, commercial, and
rogateparent who has been appointed in accordance with 34ndustrial wastes to the wastewater treatment facilities for

CFR 300.519 or 20 U.S.C. 1439(a)(5). treatment and disposal. The amendment also modifies sub-
The following criteria shall be used to determine whetherrule 64.2(10) to include new permit approval and denial lan-
a party qualifies as a “parent”: guage and to update and simplify the rule.

a. Except aprovided in paragraph “b,” the biological or ~ Any interested person may make written suggestions or
adoptive parent, when attempting to act as the parent undéomments pertaining to the proposed amendment on or be-
this chapter and when more than one party is qualified to actore January 26, 2007. Such written materials should be di-
as a parent under this chapter, must be presumed to be tigcted to Wayne Farrand, Wastewater Construction Section
parent for purposes of these rules unless the biological opupervisorjowa Department of Naturédesources, Vlace
adoptiveparent does not have legal authority to make educastate Office Building, 502 E. 9th Street, Des Moines, lowa
tional decisions for the child. 50319; fax (515)281-8895; telephone (515)281-8877; E-

mail address wayne.farrand@dnr.state.ia.us
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The Water Quality Bureau encourages stakeholders to utitha
lize the following guidelines when submitting comments. andeerreeﬁvemeasu%e&wﬂa&ed%enstrueﬂenﬁerm% may
These guidelines aid in accurately understanding and creabe-granted-to-serve not- more than-a-cumulative total 10 per-
ing a record of your input. centincrease-in-population-equivalent over the load-existing

1. Includeyour mailing address and contact information. atthe-timethe violations-of 64.2(10)“b”(1)-or-(2)-were-identi-

2. Please state if you are submitting comments as an infied.

dividual or onbehalf of a municipality, business, oganiza- ca. A sanitary sewer extension construction permit-for a
tion. treatment system-constructed-with-grant funds-offered after

3. Cite the specific rule(s) on which you are comment- Deeembepsi—lglkeperpubhc—ne;manuream%ystem
ing.

4. Explain your views as clearly as possible by describ-ber-31;-1972; willnaybe denied if, ahe time of appllcatlon
ing any assumptions, data, or technical information you un-e&hepenheieuemmgepeﬁanen—pemﬁwlauen&emst

lized. (1)-Flow limitations-have beesxceeded-at least-once per
5. Providespecific examples to illustrate your concerns. month-for more than-4-months-within-the last 12 months; or

6. Offer alternative language that you think would im- @—B@%—Mmtaﬂens-hav&been—exeeeded—et—teasponce
prove the specific rule(s) and explain why. per-month-for more-than-4-months within-the last 12 months
A public hearing will be held on January 24, 2007, at when-dischargeoccurredhe treatment facility treating
10 a.m. in the Fifth Floor East Conference Room, Wallacewastewater from the proposed sewer is not in substantial

State Office Building, 502 E. 9th Street, Des Moines, lowa,compliancewith its operating permibr if the teatment facil-

at which time persons may present their views either orally oiity receives wastes in volumes or quantities that exceed its de-

in writing. At the hearing, persons will be asked to give theirsign capacity and interfere with its operation or perfor-

names and addresses for the record and to confine their rerance.

marks to the subject of the amendment. If the apphcanH;anshthaHh&mﬂuenLdﬁyANeather
Any persons who intend to attend the public hearing andllew-a

havespecial requirements, such as those relatedaang or design@apae@and%%ystesnoperatmg under a com-

mobility impairments, should contact the Department of Nat- plianceschedule which is being adheredttat leads to reso-

ural Resources to advise of specific needs. lution of the substantial compliance issuesf the applicant
Thisamendment is intended to implement lowa Code sec-can demonstrate that the problem has been identified, the
tions 455B.173(3) and 455B.105(11). planning completed, and corrective measures initidieah,

A fiscal impact summary prepared by the Legislative Ser-the construction-permitpermitmay be granted-to-increase
vices Agency pursuant to lowa Code § 17A.4(3) will be the-total-Hoad-to-not-mere-than-the-desigh-erganic-and dry
availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)  weather-hydraulic-capacity-of the treatment-works
281-527%rior to the Administrative Rules Review Commit- db. A sanitary sewer extension construction permit for
tee’s review of this rule making. any-public treatment system-willaybe denied if bypassing

The following amendment is proposed. has occurred at the treatment-pleadility, except when any

] of the following conditions are being met:

Amend subrule 64.2(10) as follows: . (1) The bypassing is due to a combined sewer systeth

64.2(10)  Applications for sanitary sewer extension he tacility is in compliance with a long-term CSO control
constructiorpermits shall conform to the lowa Standards for plan approved by the department
Sewer Systems, and approval shall be subject to the follow- (2) The bypassing occurs as a result of a storm with an in-

ing: [tensity or duration greater than that of a storm with a return

a—%neeasewweenstmemkpe#mts%egwtamedwh Nperiod of five years. (See App-8)

(3) The department determingbst timely actions are be-

(1) The requested extension would be tributary to-a s eg’:’eesrmg taken to-correaliminatethe bypassing.

(3)—Fhe-treatment-works- efficiency is-less-than25 per- . "A sanitary sewer extension construction permit will
cent ateast once-per-month-for 4-months-within-the-last 121,y he denied if an existing downstream sewer is or will be
months-when- discharge-oceurred. overloaded or surcharged, resulting in bypassing, flooded

b.—A sanitary-sewer extension-construction-permit for apasements, or overflowing manholes, unless:

public-treatment system-constructed with-grants offered be- ~ (1) The pypassing or flooding is the result of a precipita-
fore-January-1,-1973, or- under-a-construction-permitissuegon event with an intensity or duration greater than that of a
before January-1,-1973; will- be-denied-if,-at the-time-of ap-siorm with a return period of two years. (See App. A*): or
plication: (2) The system is under full-scale facility planning (I/I
(1)-The-treatment works™effluent has exceeded 100 mg/land SSES)-oand the applicant provides-an-acceptahle
BODs atleast-once per-month-for 4 months-within-the-last 125chequlghat is approved by the departméat rehabilitat-
trred, or ing the system to thextent necessary t@ndle theadditional
(2)Fhe treatmentworksfficiency-isless-than-50-percent loadings.
at-least-once-per month-for-4-months-within-the-last 12~ 4 4 "Potentialoads. Construction permits may be granted
months-when-discharge occurred. . for sanitary sewer extensions that are sized to serve future
If-the_system-is-operating-undera compliance-schedulg,asthat would exceed the capaditithe existing treatment
which-is-being-adhered-to,-or-the-applicant can-demonstratorks, However, initial connections shall be limited to the



IAB 1/3/07 NOTICES 885

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

load that can be handled by the existing treatment works. Any persons who intend to attend the public hearing and
The department will determine this load and advise the applihave special requirements suchtasse related to hearing or
cant of the limit. This limitation will be in effect until addi- mobility impairments should contact the Department of Nat-
tional treatment capacity has been constructed. ural Resources and advise of specific needs.

These amendments are intended to implement lowa Code

sections 459.103 and 459.3a2d 2005 lowa Code Supple-
ARC 5636B ment sections 459A.104 and 459A.208.
A fiscal impact summary prepared by the Legislative Ser-

ENVIRONMENTAL PROTECTION vices Agency pursuant to lowa Code § 17A.4(3) will be

availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)

COMMISS| ON[567] 281-527%rior to the Administrative Rules Review Commit-
. . tee’s review of this rule making.
Notice of Intended Action The following amendments are proposed.

Twenty-five interested persons, a governmental subdivision, an agency or “w .
association of 25 or more persons may demand an oral presentation hereon ITEM 1 Amend parag(ap$5.17(18) c” as follows:
asprovided in |owa Code section 17A 4(1)“b." c. Nitrogen-based gfication rates shall be based on the
Notice is also given to the public that the Administrative Rules Review optimum crop yields as determined in 65.17(6) and crop ni-
Committee may, on itsown motion or on written request by any individual trogen usage rate factor values in Table 4 at the end of this

o grou, fa{iaNthPf%PMbﬁdion.undef Seegtion 17A-8(6)agahregutljar or chapter or other credible sourceldowever, subject to the
special meating where the public or Interested persons may beheard, prohibition in 65.17(20), liquid manure applied to land that
Pursuant to the authority of lowa Code section 459.103is currently planted to soybeans or to land where the current
and 2005 lowa Code Supplement section 459A.104, the Enerop has been harvested that will be planted to soybeans the
vironmental Protection Commission hereby gives Notice ofnext cop season shatiot exceed 100 pounds of available ni-
IntendedAction to amend Chapter 65, “Animal Feeding Op- trogen per acre. Further, the 100 pounds per acre applica-
erations,” lowa Administrative Code. tion limitation in the previous sentence does not apply on or
For confinement feeding operations or open feedlot opera-after June 1 of each year; in that event 65.17(6) and Table 4
tions that are required to submit manure/nutrient managewould apply as provided in the first sentence of this para-
ment plans, the proposed amendments would limit the apgraph.
plication of liquid manure, process wastewater or settled .
open feedloeffluentto 100 pounds of available nitrogen per Jol:g\sv?fwslneﬁ/rgﬁg?ulrg'le 567—65.17(459) by adopting the
acreto land that is planted to soybeans or that will be plante 65.17(20) Liquid manure on land planted to soybeans.

to soybeans the next crop season. Effective five years aft - e 3 ; >
the p¥oposed amendmenFt)s become effective, the )altpplicatio ffective [insert date five years after effective date of this

of liquid manure, process wastewater or settled open feedlo%mendme”ﬂ' t(?e oer)er.of a confinement feeding opl)eratir(])r}l
effluent tosuch land would be prohibited unless the Commis-that IS required to submit a manure management plan sha

siondetermines that available scientific evidence justifies al-Nt @Pply liquid manure to land that is currently planted to
ternative action. soybeans or to land where the current crop has been har-

Any interested person may make written suggestions ovested that will be planted to soybeans the next crop season.
comments on thproposed amendments on or before Febry-Not later than six months prior to [insert the effective date of

ary 8, 2007. Written comments should be directed to Gendl€ Pan in this subrule], the commission shall review the
Tinker, lowa Department of Natural Resources Wallace@Vvailablescientific evidence and determine whether any fur-

State Office Building, 502 E. 9th Street, Des Moines, lowa €r Or alternative action is necessary.

50319-0034; fax (515)281-8895; E-mail gene.tinker@dnr.  |tem 3. Amend subparagrapsb.112(8)a” (2) as fol-
state.ia.us lows:

_ Also, there will be public hearings as follows, at which  (2) Calculations necessary to determine the land area re-
time personsnay present their views either orally or in writ- - quiredfor the application of manure, process wastewater and

ing: open feedlot effluent from an open feedlot operation based
February 6, 2007, 5 p.m on nitrogen or phosphorus use levels (as determined by phos-
, Ay phorusindex) in order to obtain optimum crop yields accord-

Eggil\ll__lglﬂehPslﬁggtlerary ing to a crop schedule specified in the nutrient management

; plan, and according to requirements specified in 65.17(4).
Coralville, lowa The 100 pounds of available nitrogen per acre limitation

February 7, 2007, 1 p.m. specified in65.17(18)"c” (applicable to open feedlot opera-
Wallace State Office Building tions because of requirements in 65.17(4)) pertaining to lig-
Fifth Floor Conference Room uid manure applied to land currently planted to soybeans or
502 E. 9th Street to land where a soybean crop is planned applies only to lig-
Des Moines, lowa uid manure, process wastewater or settled open feedlot efflu-
February 8, 2007, 10 a.m. ent.

Carroll County Courthouse ITEM 4. Amend rule 567—65.112(459A) by adopting
Courthouse Meeting Room the followingnew subrule:

114 E. 6th Street (Hwy 30) 65.112(11) Settled open feedlotfiefent on land planted to
Carroll, lowa soybeans. Effective [insert ddiee years afteeffective date

. . , . of this amendment], the owner of an open feedlot operation

At the hearings, people will be asked to give their names;at is required to submit a nutrient management plan shall
and addresses for the record and to confine their remarks tQot apply liquid manure, process wastewater or settled open
the subject of the proposed amendments. feedlot effluent to land that is currently planted to soybeans
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or to land where the current crop has been harvested that wilavespecial requirements, such as those relatbdadng or

be planted to soybeans the next crop season. Not later thanobility impairments, should contact the Department of Nat-

six months prior to [insert the effective date of the ban in thisural Resources to advise of specific needs.

subrule],the commission shall review the available scientific  These amendments are intended to implement lowa Code

evidence and determine whether any further or alternativesection 455B.174.

action is necessary. A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)

ARC 5639B 281-527%irior to the Administrative Rules Review Commit-

tee’s review of this rule making.

ENVIRONMENTAL PROTECTION The following amendments are proposed.
COMMISS ON[567] ITEM 1. Amend subrule 67.1(1) as follows:
67.1(1) General. This chapter establishes standards for
Notice of Intended Action the land application of sewage sludge generated during the
Twenty-five inter ested persons. a dover nmental subdivison. an ageney or treatment of domestic sewage in a treatment works. This
associgtion of 25or mor%pers)snsr%ay demand an oral preseﬁtaxior? he(;yeon chapter applles to any person who Pfepafes sewage SlUdge
as provided in | owa Code section 17A.4(1)" b." (generator), to any person who applies sewage sludge to the
Notice is also given to the public that the Administrative Rules Review land (appllcator)' and to sewage SIUdge app“ed to the land.
Committee may, on itsown motion or on written request by any individual No person shall land apply sewage s_Iudge_thro_ugh any prac-
or group, review thisproposed action under section 17A.8(6) at aregular or tice for which requirements are established in this chapter ex-

i i hereth li int h . . . .
special mesting wherethe public or interested persons may beheard cept in accordance with such requirements.

Pursuant to thauthority of lowa Code section 455B.173,  In areas that are not specifically addressed in this chapter,
the Environmental Protection Commission hereby gives No-but which are addressed in federal regulations at 40 CFR Part
tice of Intended Action to amend Chapter 67, “Standards for503 as-adepted-February-19.-1288ended through August
the Land Application of Sewage Sludge,” lowa Administra- 4, 1999 the federalregulatioregulationsshall apply under
tive Code. this rule,and are hereby adopted by reference under this

The primary purpose of these amendments is to adopt intghapter.
the state’s administrative rules changes to the federal regula- On a case-by-case basis, this department may impose re-
tionsthat were amended as a resdilEPAS reconsiderations  quirementdgor the land application of sewage sludge in addi-
of certain issues remanded by the U.S. Court of Appeals fotion to or more stringent than the requirements in this chapter
additional justification or modification. These amendmentswhennecessary to protect public health and the environment
delete the current land application pollutant limit for chro- from any adverse effect of a pollutant in the sewage sludge.
mium and change the land application pollutant concentra- )
tion limits for selenium and molybdenum. These amend- TEM2. Amend subrule 67.6(1) as follows:
ments also change an adoption by reference date and update87-6(1) Any treatment facility proposing to land apply
an address. sewagesludge shall apply for a permit for land application of

Any interested person may make written suggestions of€Wagesludge on a properly completed form supplied by the
comments pertaining to the proposed amendments on or b&lepartment. Application forms may be obtained from:
fore January 26, 2007. Such written materials should be di- Environmental-ProtectioBerviceDivision
rected to Corey McCoid, Water Quality Bureau, lowa De- l0wa Department of Natural Resources
partment of Natural Resources, Wallace State Office Build- Heénry-A. WallaceState OfficeBuilding
ing, 502 E. 9th Street, Des Moines, lowa 50319; fax (515) 900-EastGran802 East 9th Street
281-8895; telephone (515)281-0675; E-mail address corey. D€s Moines, lowa 50319
mccoid@dnr.state.ia.us http://www.iowadnr.com/ L

The Water Quality Bureau encourages stakeholders to uti-, Properly completed forms should be submitted in accor-
lize the following guidelines when submitting comments. dance with the instructions for the form.

These guidelines aid in accurately understanding and creat- & to ¢. No change.
ing a record of your input. _ _ ITEM 3. Amend paragraphv.7(1)“a” as follows:
1. Includeyour mailing address and contact information. 5 The concentration of each pollutant in the sewage

_2. Please state if you are submitting comments as an ingjydge shalhot exceed the concentration for the pollutant in
dividual or onbehalf of a municipality, business, oganiza-  Taple 1.

tion.
3. Citethe specific rule(s) on which you are commenting. TABLE 1—POLLUTANT CONCENTRATIONS
4. Explainyour views as clearly as possible by describing Monthly Average Concentration
any assumptions, data, or technical information you utilized. Pollutant {milligrams per kilogrant
5. Providespecific examples to illustrate your concerns. Arsenic 41
6. Offer alternative language that you think would im- Cadmium 39
prove the specific rule(s) and explain why. Chromium 1200
A public hearing will be held on January 24, 2007, at Copper 1500
10 a.m. in the Fifth Floor East Conference Room, Wallace Lead 300
State Office Building, 502 E. 9th Street, Des Moines, lowa Mercury 17
50319, at which time persons may present their views either ~ Molybdenum 75
orally or in wriing. At the hearing, persons will be asked to Nickel 420
give their names and addresses for the record and to confine  Selenium 100
their remarks to the subject of these amendments. Zinc 2800

Any persons who intend to attend the public hearing and *Dry weight basis
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ITEM4. Amend paragrapdr.8(1)“a” as follows:

NOTICES

887

The proposed amendment to subrule 81.7(3), paragraph

a. The concentration of any pollutant in the sewage“a,” will allow more operators the opportunity to qualify for

sludge shalhot exceed the ceiling concentration for the pol-
lutant in Table 3.

TABLE 3—CEILING CONCENTRATIONS
Ceiling Concentration

Pollutant milligrams per kilogram *
Arsenic 75
Cadmium 85
Chromium 3000
Copper 4300
Lead 840
Mercury 57
Molybdenum 75
Nickel 420
Selenium 100
Zinc 7500

*Dry weight basis

ITEM5. Amend paragrapdi’.8(2)“b” as follows:

b. Land application sitesaccepting Class Il sewage
sludgesot meeting pollutant concentrations listed in Table
of 567—subrule67.7(1),are-subjectesubjectto the cumula-
tive pollutant loading rates listed in Table 4.

TABLE 4—CUMULATIVE POLLUTANT
LOADING RATES

Cumulative Pollutant Loading Rate

Pollutant kilograms per hectar pounds per aer
Arsenic 41 36
Cadmium 39 34
Chromium 3000 2670
Copper 1500 1335
Lead 300 267
Mercury 17 15
i A
Nickel 420 373
Selenium 100 89
Zinc 2800 2490

ITEM 6. Amend567—Chapter 67 by adding the follow-
ing new implementation sentence at the end thereof:

These rules are intended to implement lowa Code section

455B.174.
ARC 5630B

ENVIRONMENTAL PROTECTION
COMM I SSION[567]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuanto the authority of lowa Code sections 455B.213

the highest grade examination (Grade V) through the sub-
stitution of experience. This change will provide for addi-
tional qualified lowa operators, who are needed for succes-
sion as current operators retire.

Any person or agency may submit written comments con-
cerning this proposed amendment. The comments shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments.

2. Reference the paragraph number and catchwords of
the proposed amendment, as given in this Notice, that is the
subject of the comments.

3. Be addressed to Corey McCoid, Water Quality Bu-
reau, lowa Department of Natural Resources, Wallace State
Office Building, 502 E. 9th Street, Des Moines, lowa 50319;
fax (515)281-8895; E-mail corey.mccoid@dnr.state.ia.us

4. Be received no later than January 26, 2007.

A public hearing is scheduled fdfednesdayjanuary 24,
2007, at 1G.m. in the South Conference Room at the IDNR
Water Supply office at 401 S.W. 7th Street, Suite I, Des

1 Moines, lowa.

Thisamendment is intended to implement lowa Code sec-
tions 455B.213 and 455B.223.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)
281-527%rior to the Administrative Rules Review Commit-
tee’s review of this rule making.

The following amendment is proposed.

Amend paragrapB1.7(3)“a” as follows:

a. Substitution of experience for education.

(1) One year of operating experience in a Grade Il or
higher position may be substituted for one year of post-high
school education for Grade Ill certification up to one-balf
the post-high school education requirement.

(2) One year of operating experience in a Grade Il or
higher position may be substituted for one year of post-high
school education for Grad¥ certification up to one-halbf
the post-high school education requirement.

(3) Two years of direaesponsible chargexperience in a
Grade Il or higher position may be substituted for one year
of directly related post-high school education for Grade 1V
certification up to three-fourths of the post-high school
education requirement.

{3)(4) That portion of experience which is applied toward
substitution for education cannot also be used for experience.

ARC 5633B

ENVIRONMENTAL PROTECTION
COMM | SSION[567]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section

and 455B.223, the Environmental Protection Commission455B_3o4(8)’ the Environmental Protection Commission

herebygives Notice of Intended Action to amend Chapter 81,
“Operator Certification: Public Water Supply Systems and

Wastewater fieatment Systems,” lowa Administrative Code.

hereby gives Notice of Intended Action to amend Chapter
103,“Sanitary Landfills: Coal Combustion Residue,” Chap-
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ter 104, “Sanitary Disposal Projects with Processing Facili- A public hearing will be held on March 28, 2007, from
ties,” Chapter 105, “Organic Materials Composting Facili- 10 a.m. until 12 noon in the Fifth Floor West Conference
ties,” Chapter 106, “Citizen Convenience Cengand Trans-  Room of the Wallace State Office Building, at which time
fer Stations,” Chapter 112, “Sanitary Landfills: Biosolids persons may present their views either orally or in writing.
Monofills,” Chapter 114, “Sanitary Landfills: Construction At the hearing, persons will be asked to give their names and
and Demolition Wastes,” Chapter 115, “Sanitary Landfills: addresses for the record and to confine their remarks to the
Industrial Monofills,” Chapter 118, “Discarded Appliance subject of the amendments.
Demanufacturing,” Chapter 120, “Landfarming of Petro- Any persons who intend to attend the public hearing and
leum Contaminated Soil,” Chapter 121, “Land Application have special requirements, such as hearing or mobility im-
of Wastes,” Chapter 122, “Cathode Ray Tube Device Recypairments, should contact the Department of Natural Re-
cling,” and Chapter 123, “Regional Collection Centers andsources to advise of specific needs.
Mobile Unit Collection and Consolidation Centers,” lowa  These amendments are intended to implement lowa Code
Administrative Code. section 455B.304 and Supplement section 455B.306.
Thesenew and amended rules are intended to fully imple- A fiscal impact summary prepared by the Legislative Ser-
ment the financial assurance requirements for all sanitarwices Agency pursuant to lowa Code § 17A.4(3) will be
landfills as required by lowa Code section 455B.304(8) andavailableat_http://wwwlegis.state.ia.us/IAC.htnar at (515)
Supplement section 455B.306(9). 281-527%rior to the Administrative Rules Review Commit-
In 1986, the Code of lowa was amended to require finantee’s review of this rule making.
cial assurance requirements for all sanitary disposal projects. The following amendments are proposed.
Financial assurance requirements for municipal solid waste .
landfills were adopted by the Commission in 1994 (567—, 'TEM 1. Amend 567—Chapter 103 by adopting the fol-
Chapter 111). Since 2002, financial assurance requiremen{SWing new rule:
have been adopted for composting facilities (567—Chapters67—103.3(455B) Coal combustion residue sanitary
105) and transfer stations (567—Chapter 106). This rulgandfill financial assurance.
making is intended to implement the statutorily required fi-  103.3(1) Purpose. The purpose of this rule is to imple-
nancial assurance requirements for the remaining categoriggent lowa Code section 455B.304(8) and Supplement sec-
of sanitary disposal projects. The proposed amendments atfon 455B.306(9) byroviding the criteria for establishing fi-
based upothe existing rules for municipal solid waste land- nancial assurance for closure, postclosure and corrective ac-
fills, composting facilities, and transfer stations. tion atcoal combustion residue sanitary landfills (CCR land-
The proposed amendments apply to coal combustion resfi|s).
due landfills, solid waste processing facilities, solid waste 103.3(2) Applicability. The requirements of this rule ap-
composting facilities, solid/aste transfer stations, biosolids ply to all owners and operators of CCR landfills accepting
monofill sanitary landfills, construction and demolition wasteas of[the effective date of this rule] except owners or
waste landfills, appliance demanufacturing facilities, per- gperators that astate or federal government entities whose

sons engaged in the permitted land application of soliddebts and liabilities are the debts and liabilities of a state or
wastes and petroleum-contaminated soils, cathode ray tubge United States.

collectionfacilities, and household hazardous waste regional 103.3(3) Financial assurance for closure. The owner or
collectioncenters. Exceptions the newfinancial assurance  operatorof a CCR landfill must establish financial assurance
requirements are proposed for facilities to which the currentor closure in accordance with the criteria in this rule. The
financial assurance requirements are applicable. Financiahwner oroperator must provide continuous coverage for clo-
assurancenechanisms should already be in place for such fasyre until released from this requirement by demonstrating
cilities. ) ) compliancewith subrule 103.1(5)Proof of compliance pur-
Any interested person may make written suggestions Okuant to paragraphs 103.3(3)“a” through “e” must be sub-
comments pertaining to the proposed amendments on or benitted by the owner or operator yearly by April 1 and ap-
fore 4:30 p.m. on March 28, 2007. Such written materialsproved by the department.
should be directed to Alex Moon, Energy and Waste Man-  a.  The owner or operator shall submit the current version
agement Bureau, lowa Department of Natural Resourcesef department Form 542-8090, Sanitary Landfill Financial
502 East 9th Street, Wallace State Office Building, Assurancdreport Form, which contains, but is not limited to,
Des Moines, lowa 50319-0034; fax (515)281-8895; or alex.the amount of the financial assurance, the annual financial
moon@adnr.state.ia.us Persons wishing to convey their statement required by lowa Code Supplement sections
views orally should contact Alex Moon at (515)281-6807. 455B.306(9)“e” and 455B.306(7)“c,” and the current bal-
The Energy and Waste Management Bureau encouragégnces of the closure and postclosure accounts at the time of
stakeholders tatilize the following guidelines when submit-  sybmittal as required by lowa Code Supplement section
ting comments. These guidelines aid the Bureau in accurate455B.306(9)“b.”
ly understanding and creating a record of your input. b. The owner or operator shall submit a copy of the fi-
1. Includeyour mailing address and contact information. nancial assurance instrumentshe documents establishing
2. Pleasstate if you are submitting comments on behalf the financial assurance instruments in an amount equal to or

of a business, organization or as an individual. greaterthan the amount specified in subrule 103.3(9). Docu-
3. Cite the specific rule(s) on which you are comment- mentation for the mechanism(s) used to demonstrate finan-
Ing. cial assurance shall contain, anaimum, thetems required

4. Explain your views as clearly as possible by describ-to be submitted as specified in paragraphs 103.3(6)“a” to “i.”
ing any assumptions, data, or technical information you uti- c. The owner or operator shall submit a detailed written
lized. . . _ estimate, in current dollars, certified by an lowa-licensed
5. Providespecific examples to illustrate your concerns. professional engineer, of the cost of hiring a third party
6. Offer alternative language that you think would im- to close the CCR landfill in accordance with the closure/
prove the specific rule(s) and explain why. postclosure plan as required by subrule 103.1(5). Such esti-
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mate must be available at any time during the active life ofance for the costs of postclosure in accordance with the
the landfill. criteria inthis rule. The owner or operator must provide con-
(1) The cost estimate must equal the cost of closing thainuous coverage for postclosure until released from this re-
CCR landfill at any time during the permitted life of the facil- quirement by demonstrating compliance with the closure/
ity when the extent and manner of its operation would makepostclosurglan and the closure permit. Proof of compliance
closure the most expensive. pursuanto paragraphs 103.3(4)“a” through “e” must be sub-
(2) The costs contained in the third-party estimate for clo-mitted by the owner or operator yearly by April 1 and ap-
sure must be accurate and reasonable when compared to theoved by the department.
cost estimates used by other similarly situated landfills in a. The owner or operator shall submit the current version
lowa. of department Form 542-8090, Sanitary Landfill Financial
(3) Duringthe active life of the CCR landfill, the owner or Assurancédreport Form, which contains, but is not limited to,
operator must annually adjust the closure cost estimate fothe amount of the financial assurance, the annual financial
inflation. statement required by lowa Code Supplement sections
(4) The owner or operator must, annually or at the time 0f455B.306(9)“e” and 455B.306(7)“c,” and the current bal-
application for a permit amendment that increases closur@nces of the closure and postclosure accounts required by
costs, whichever occurs first, increase the closure cost estiowa Code Supplement section 455B.306(9)"b.”
mate and the amount of financial assurance provided if b. The owner or operator shalibmit a copy of the docu-
changes to the closure plan or CCR landfill conditions in-ments establishing a financial assurance instrument in an
crease the maximum cost of closure at any time during th@mount equal to or greatran the amount specified in sub-
remaining active life of the facility. rule 103.3(9). Documentation for the mechanism(s) used to
(5) The owner or operator may reduce the amount of fi-demonstraténancial assurance shall contain, at a minimum,
nancial assurance for closure if the most recent estimate dhe items required to be submitted as specified in paragraphs
the maximum cost of closure at any time during the active life103.3(6)“a” to “i.”
of the facility is less than the amount of financial assurance c. The owner or operator shall submit a detailed written
currentlyprovided. Prior to the reduction, the owner or oper- estimate, in current dollars, certified by an lowa-licensed
atormust submit to the department the justification for the re-professional engineer, of the cost of hiring a third party to
duction of the closure cost estimate and the updated docwzonduct postclosurer the CCR landfill in compliance with
mentation required by paragraphs 103.3(3)“a” through “e” the closure/postclosure plan developed pursuant to subrule
and receive department approval for the reduction. Approvall03.1(5). The cost estimate must account for the total cost of
or denial shall be issued within 30 days of receipt of the re-conducting postclosure, as described in the plan, for the en-
duction request. tire postclosure period.
(6) The third-party estimate submitted to the department (1) The cost estimate for postclosure must be based on the
mustinclude the site area subject to closure and account for anost expensive costs of postclosure during the entire post-
least the following factors determined by the department toclosure period.

be minimal necessary costs for closure: (2) The costs contained in the third-party estimate for
1. Closure and postclosure plan document revisions; postclosurenust be accurate and reasonable when compared
2. Site preparation, earthwork and final grading; to the cost estimates used by other similarly situated landfills
3. Drainage control culverts, piping and structures; in lowa.
4. Erosion control structures, sediment ponds and ter- (3) During the active life of the CCR landfill and during
races; the postclosure period, the owner or operator must annually
5. Final cap construction; adjust the postclosure cost estimate for inflation.
6. Cap vegetation soil placement; (4) The owner or operator must, annually or at the time of
7. Cap seeding, mulching and fertilizing; application for a permit amendment that increases postclo-
8. Monitoring well and piezometer modifications; sure costs, whichever occurs first, increase the estimate and
9. Leachatesystem cleanout and extraction well modifi- the amount of financial assurance provided if changes in the
cations; postclosure plan or CCR landfill conditions increase the
10. Monitoring well installations and abandonments; maximum cost of postclosure.
11. Facility modifications to effect closed status; (5) The owner or operator may reduce the amount of fi-
12. Engineering and technical services; nancial assurance for postclosure if the most recent estimate

13. Legal, financial and administrative services; and of the maximum cost of postclosure beginning at any time
14. Closurecompliance certificationand documentation.  duringthe active life of the facility is less than the amount of
d. For CCR landfills owned by local governments, the financial assurance currently provided. Prior to the reduc-
owner or operator shall submit to the department a copy ofion, the owner or operator must submit to the department the
the owner’s or operator’s most recent annual audit report irjustificationfor the reduction of the postclosure cost estimate
the form prescribed by the office of the auditor of the state ofand the updated documentation required by paragraphs
lowa. 103.3(4)"a” through “e” and must receive department ap-
e. Privately held CCR landfills shall submit an affidavit proval for the reduction. Approval or denial shall be issued
from the owner or operator indicating that a yearly review within 30 days of receipt of the reduction request.
has been performed by a certified public accountant to deter- (6) The third-party estimate submitted to the department
mine whether the privately owned landfill is in compliance must include the site area subject to postclosure and account
with this rule. The affidavit shall state the name of the certi-for at least the following factors determined by the depart-
fied public accountant, the dates and conclusions of the rement to be minimal necessary costs for postclosure:
view, and thesteps taken to rectify any deficiencies identified 1. Generakite facilities, access roads and fencing main-
by the accountant. tenance;
103.3(4) Financial assurance for postclosure. The owner 2. Cap and vegetative cover maintenance;
or operator of a CCR landfill must establish financial assur- 3. Drainage and erosion control systems maintenance;
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4. Groundwater to waste separation systems mainte- (2) Upon department approval of completion of the cor-

nance; rectiveaction remedy, the owner or operator shall be released
5. Groundwater and surface water monitoring systemsfrom the requirements for financial assurance for corrective
maintenance; action.

6. Groundwater and surface water quality monitoring 103.3(6) Allowable financial assurance mechanisms.
and reports; The mechanisms used to demonstrate financial assurance as
7. Groundwatemonitoring systems performance evalu- required by lowa Code Supplement section 455B.306(9)"“a”
ations and reports; mustensure that the funds necessary to meet the costs of clo-
8. Leachate control systems maintenance; sure, postclosure, and corrective action for known releases

9. Leachate management, transportation and disposal; will be available whenever the funds are needed. Owners or
10. Leachate control systems performance evaluation®perators must choose from options in paragraphs

and reports; 103.3(6)“a” to “i.”
11. Facility inspections and reports; a. Trust fund.
12. Engineering and technical services; (1) An owner or operator may demonstrate financial as-

13. Legal, financial and administrative services; and surance forlosure, postclosure, or corrective action, which-

14. Financial assurance, accounting, audits and reports. ever is applicable, by establishing a trust fund which con-

d. For CCR landfills owned by local governments, the forms to the requirements of this subrule. The trustee must
owner or operator shall submit to the department a copy obe an entity which has the authority to act as a trustee and
the owner’s or operator’s most recent annual audit report invhose trust operations are regulated and examined by a fed-
the form prescribed by the office of the auditor of the state oferal or state agency. A copy of the trust agreement must be
lowa. submitted pursuant to subrules 103.3(3), 103.3(4), and

e. Privately held CCR landfills shall submit an affidavit 103.3(5) and placed in the facility’s official files.
from the owner or operator indicating that a yearly review (2) Payments into the trust fund must be made annually
has been performed by a certified public accountant to deterby the owner or operator over ten years or over the remaining
mine whether the privately owned landfill is in compliance life of the CCRIandfill, whichever is shorter, in the case of a
with this rule. The affidavit shall state the name of the certi-trust fund for closure or postclosure; or over one-half of the
fied public accountant, the dates and conclusions of the reestimated length of the corrective action plan in the case of
view, and thesteps taken to rectify any deficiencies identified response to known release. This period is referred to as the
by the accountant. pay-in period.

103.3(5) Financial assurance for corrective action. (3) For a trust fund used to demonstrate financial assur-

a. An owner or operator required to undertake correctiveance for closure and postclosure, the first payment into the
action must have a detailed written estimate, in current dolfund must be at least equal to the amount specified in subrule
lars, prepared by an lowa-licensed professional engineer, 0£03.3(9) forclosure or postclosure divided by the number of
the cost of hiring a third party to perform the required correc-years in the pay-in period as defined in subparagraph
tive action. The estimate must account for the total costs 0103.3(6)“a”(2). The amount of subsequent payments must
the activities described in the approved corrective action plarbe determined by the following formula:
for the entire corrective action period. The owner or operator CE - CB
must submit to the department the estimate and financial as- Payment = ——o——

surance documentation within 30 days of department apyhere CE is the amount specified in 103.3(9) for closure or

roval of the corrective action plan. . : :
p (1) The owner or operator mpust annually adjust the esti_postclosure (updated for inflation or other changes), CB is
mate for inflation until the corrective action plan is com- Lig,Current baance of the trust fund, and Y is the number of
P years remaining in the pay-in period.

pleted. : : (4) For a trust fund used to demonstrate financial assur-
(2) The owner or operator must increase the cost estimatg ;e for corrective action, the first payment into the trust

and the amount of financial assurance provided if changes i . .
the corrective action plan or CCR landfill conditions increase%([j]l?eﬁf](l;;5 Egﬁgétliizs;g?gﬁ Idti?/iggﬁ E;lftr?; tﬁgﬂﬁggre g]E ;:/gztrse ?R
the maximum cost of corrective action. the corrective action pay-in period as defined in subpara-

(3) The owner or operator may reduce the amount of th v
costestimate and the amount of financial assurance provideﬁ:ﬁgthbleog’é?é?%]ﬁqéﬁ)'byT R]%?m%wagffg?mbifguem payments

if the estimate exceeds the maximum remaining costs of the RB - CV

remaining corrective action. The owner or operator must Payment =

submitto the department the justification for the reduction of Y

the cost estimate and documentation of financial assurancewhere RB ighe most recent estimate of the required trust fund
b. The owner or operator of a CCR landfill required to balance forcorrective action, which is the total cost that will

undertake a corrective action plan must establish financiabe incurred during the second half of the corrective action pe-

assurancéor the most recent correctiaetion plan by one of  riod, CV is the current value of the trust fund, and Y is the

the mechanisms prescribed in subrule 103.3(6). The ownenumber of years remaining in the pay-in period.

or operator must provide continuous coverage for corrective (5) The initial payment into the trust fund must be made

action until released from financial assurance requirement$eforethe initial receipt of waste or before the cancellation of

by demonstrating compliance with the following: an alternative financial assurance mechanism, in the case of
(1) Uponcompletion of the remedy, the owner or operator closure and postclosure; or no later than 120 days after the

must submit to the department a certification of compliancecorrective action remedy has been approved by the depart-

with the approved corrective action plan. The certification ment.

must be signed by the owner or operator and by an lowa- (6) The owner or operator, or other person authorized to

licensed professional engineer. conduct closure, postclosure, or corrective action activities,

may request reimbursement frohe trustee for these expen-
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ditures, including partial closure, as the expenditures are inshall notify the surety, prior to the expiration of the 120-day
curred. Requests for reimbursement will be granted by thenotice period, that such a failure has occurred.

trusteeonly if sufficient funds areemaining in the trust fund (7) The bond must be conditioned upon faithful perfor-

to cover the remaining costs of closure, postclosure, or cormance bythe owner or operator of all closure, postclosure, or
rective action and if justification and documentation of the corrective action requirements of the Code of lowa and this
costsare placed in the operating record. The owner or operarule. A failure to comply with subparagraph 103.3(6)"b"(6)

tor must submit to thdepartment documentationtbie justi- shall also constitute a failure to perform under the terms of
fication for reimbursement and verification that reimburse- the bond.
ment has been received. (8) Liability under the bond shall be for the duration of the

(7) The trust fund may be terminated by the owner or op-operation, closure, and postclosure period.
erator onlyif the owner or operator substitutes alternative fi-  (9) The owner or operator may cancel the bond only if al-
nancial assurance as specified in this rule or if the owner oternative financial assurance is substituted prior to cancella-
operator is no longer required to demonstrate financial retion or if theowner or operator is no longer required to dem-
sponsibility in accordance with this rule. onstrate financial responsibility in accordance with this rule.

(8) After the pay-in period has been completed, the trust c¢. Letter of credit.
fund shall be adjusted annually to correct any deficiency of (1) An owner or operator may demonstrate financial as-
the fund with respect to the adjusted cost estimate and may lmirance foclosure, postclosure, or corrective action, which-
adjusted annually should the balance in the fund exceed thever is applicable, by obtaining an irrevocable standby letter
adjusted cost estimate. of credit which conforms to the requirements of this para-

b. Surety bond guaranteeing payment or performance. graph. The letterof credit must be &ctive before the initial

(1) An owner or operator may demonstrate financial as-receipt of waste or before the cancellation of an alternative
surance forlosure or postclosure by obtaining a payment orfinancial assurance mechanism, in the case of closure and
performance surety bond which conforms to the require-postclosure; or ntater than 120 days after the corrective ac-
ments of this subrule. An owner or operator may demon-tion plan is approved by the department. The owner or opera-
stratefinancial assurance for corrective actiondiyaininga  tor must submit to the department a copy of the letter of credit
performance bond which conforms to the requirements ofand place a copy in the facility’s official files. The issuing
thissubrule. The bond must b#ective before the initial re-  institution must be an entityhich has the authority to issue
ceipt of waste or before the cancellation of an alternative fi-letters ofcredit and whose letterf-credit operations are reg-
nancial assurance mechanism, in the case of closure andated and examined by a federal or state agency.
postclosure; or ntater than 120 days after the corrective ac-  (2) A letter from the owneor operator referring to the let-
tion remedy has been approved by the department. The owrter of credit by numberssuing institution, and date, and pro-
er or operator must submit a copy of the bond to the departviding the name and address of the facility, and the amount of
mentand keep a copy in the facility’s official files. The sure- funds assured, mubse included with the letter of credit sub-
ty company issuing the bond must, at a minimum, be amongnitted to the department and placed in the facility’s files.
those listed as acceptable sureties on federal bonds in Circu- (3) The letter of credit must be irrevocable and issued for
lar 570 of the U.S. Department of the Treasury. The state period of at least one year in an amount at least equal to the
shall not be considered a party to the surety bond. amountspecified in subrule 103.3(9) for closure, postclosure

(2) The penal sum of the bond must be in an amount abr corrective action, whichever is applicable. The letter of
least equal to the amount specified in subrule 103.3(9) forcreditmust provide that the expiration date will be automati-
closureand postclosure or corrective actismichever is ap-  cally extended for a period of at least one year unless the issu-
plicable. ing institution has canceled thedter of credit by sending no-

(3) Under the terms of the bond, the surety will becometice ofcancellation by certified mail to the owner or operator
liable on the bond obligation when the owner or opera-and to the department 120 days in advance of cancellation.
tor fails to perform as guaranteed by the bond and alsaVhen such notice is provided, the owner or operator shall,
upon notice from the department pursuant to subparagraptvithin 60 days, provide to the department adequate proof of
103.3(6)"b"(6). alternative financial assurance, notice of withdrawal of can-

(4) The owner or operator must establish a standby trustellation, or proof of a deposit of a sum equal to the amount
fund. The standby trust fund must meet the requirements obf the letter of credit into the closure and postclosure ac-
paragraph 103.3(6)“a” except the requirements for initial counts established pursuant to lowa Code Supplement sec-
payment and subsequent annual payments specified in sution 455B.306(9)“b.” If the owner or operator has not com-
paragraphs 103.3(6)"a"(2) through (5). plied with this subparagraph within the 60-day time period,

(5) Payments made under the terms of the bond will bethe issuer of the letter of credit shall deposit a sum equal to
deposited by the surety directly into the standby trust fundthe amount of the letter of credit into the closure and post-
Paymentdrom the trust fund must be approved by the trusteeclosure accounts established by the owner or operator pur-
and the department. suant to lowa Code Supplement section 455B.306(9)"b.”

(6) Underthe terms of the bond, the surety may cancel theThe provision of funds by the issuer of the letter of credit
bond by sending notice of cancellation by certified mail to shall beconsidered an issuance of a loan to the owner or oper-
the owner or operator and to the department 120 days in adxtor,and the terms of that loan shall be governed by the letter
vance of cancellation. When such notice is provided, theof credit or subsequent agreement between those parties.
owner or operator shall, within 60 days, provide to the de-The state shall not be considered a party to this credit transac-
partment adequate proof of alternative financial assurancejon.
notice from the surety of withdrawal of the cancellation, or  (4) The owner or operator may cancel the letter of credit
proof of adeposit into the standby trust fund of a sum equal toonly if alternative financial assurance is substituted prior to
the amount of the bond. If the owner or operator has not comeancellation oif the owner or operator is no longer required
plied with this subparagraph within the 60-day time period,to demonstrate financial responsibility in accordance with
this shall constitute a failure to perform and the departmenthis rule.
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d. Insurance. within the 60-day period shall make the insurer liable for the
(1) An owner or operator may demonstrate financial as-closure and postclosure of the covered facility up to the
surance for closure, postclosure, or corrective action by obamount othe policy limits, which shall be equal to the most
taininginsurance which conforms to the requirementsisf recently submitted cost estimates.
paragraph. The insurance must be effective before the initial (7) Forinsurance policies providing coverage for postclo-
receipt of waste or prior to cancellation of an alternative fi- sure, commencing dhe date that liability to make payments
nancial assurance, in the case of closure and postclosure; pursuant to the policy accrues, the insurer will thereafter
no later than 120 days after the corrective action plan hasnnually increase the face amount of the policy. Such in-
beenapproved by the department. At a minimum, the insurercrease must be equivalent to the face amount of the policy,
must be licensed to transact the business of insurance, or bessany payments made, multiplied by an amount equivalent
eligibleto provide insurance as an excess or surplus lines into 85 percent of the most recent investment rate or of the
surer, inone or more states. The owner or operator must subequivalent coupon-issue yield announced by the U.S. Trea-
mit to the department a copy of the insurance policy and resury for 26-week treasury securities.
tain a copy in the facility’s official files. (8) The owner or operator may cancel the insurance only
(2) The closure or postclosure insurance policy mustif alternative financial assurance is substituted prior to can-
guaranteghat funds will be available to close the CCR land- cellation or if the owner or operator is no longer required to
fill whenever final closure occurs or to provide postclosure demonstrate financial responsibility in accordance with this
for the CCR landfill whenever the postclosure period begins ule.
whichever is applicable. The policy must also guarantee that e. Corporate financial test. An owner or operator that
once closure or postclosure begins, the insurer will be resatisfies theequirements of this paragraph may demonstrate
sponsibldor the paying out of funds to the owner or operator financial assurance up to the amount specified below:
or other person authorized to conduct closure or postclosure, (1) Financial component. The owner or operator
up to an amount equal to the face amount of the policy. = must satisfy the requirements of numbered para-
(3) The insurance policy must be issued for a face amoungraphs 103.3(6)“e”(1)1,” “2” and “3” to meet the financial
at least equal to the amount specified in subrule 103.3(9) focomponent of the corporate financial test.
closure postclosure, or corrective action, whichever is appli- 1. The owner or operator must satisfy one of the follow-
cable. The term “face amount” means the total amount théng three conditions:
insurer isobligated to pay under the policy. Actual payments e A current rating for its senior unsubordinated debt of
by the insurer will not change the face amount, although theAAA, AA, A, or BBB as issued by Standard & Poor’s or Aaa,
insurer’sfuture liability will be lowered byhe amount of the  Aa, A or Baa as issued by Moody’s; or
payments. e A ratio of less than 1.5 comparing total liabilities to
(4) An owner or operator, or any other person authorizednet worth (net worth calculations may not include future per-
to conduct closure or postclosure, may receive reimbursemitted capacity of the subject landfill as an asset); or
mentsfor closure or postclosure expenditures, including par- ¢ A ratio of greater than 0.10 comparing the sum of net
tial closure, as applicable. Requests for reimbursement wilincomeplus depreciation, depletion and amortization, minus
be granted by the insurer only if the remaining value of the$10 million, to total liabilities;
policy is sufficientto cover the remaining costs of closure or 2. The tangible net worth, excluding future permitted ca-
postclosure, and if justification and documentation of the pacity ofthe subject landfill, of the owner or operator must be
cost are placed in the operatiggord. The owner or opera- greater than:

tor must submit to théepartment documentationtbe justi- e The sum of the current closure, postclosure, and
fication for reimbursement and verification that the reim- corrective action cost estimates and any other environmen-
bursement has been received. tal obligations, including guarantees, covered by this finan-

(5) Eachpolicy must contain a provision allowing assign- cial test plus $10 million except as provided in the second
ment of the policy to auccessor owner operator.Such as-  bulleted paragraph of numbered paragraph 103.3(6)“e”
signment may be conditional upon consent of the insurer(1)“2”; or
provided that such consent is not unreasonably refused. ¢ Net worth of $10 million, excluding future permitted

(6) The insurance policy must provide that the insurercapacity of thesubject landfill, plus the amount of any guar-
may not cancel, terminate or fail to renew the policy exceptantees that have not been recognized as liabilities on the fi-
for failure to pay the premium. The automatic renewal of thenancial statements, provided that all of the current closure,
policy must, at a minimum, provide the insured with the op- postclosure, and corrective action costs and any other envi-
tion of renewal at the face amount of the expiring policy. If ronmental obligations covered by a financial test are recog-
there is a failure to pay the premium, the insurer may cancehized adiabilities on the owner’s or operator’s audited finan-
the policy by sending notice of cancellation by certified mail cial statements, and are subject to the approval of the depart-
to the owner or operator and to the department 120 days iment; and
advance of cancellation. When such notice is provided, the 3. The owner or operator must have, located in the
owner or operator shall, within 60 days, provide to the de-United States, assets, excluding future permitted capacity of
partment adequate proof of alternative financial assurancethe subject landfill, amounting to at least the sum of current
notice from the insurer of withdrawal of cancellation, or closure postclosure, and corrective action cost estimates and
proof of a deposit of a sum equal to the amount of the insurany other environmental obligations covered by a financial
ance coverage into the closure and postclosure accounts eest as described in subparagraph 103.3(6)“e”(5).
tablished pursuant to lowa Code Supplement section (2) Record-keeping and reporting requirements. The
455B.306(9)b.” If the owner or operator has not complied owner or operator must submit the following records to the
with this subparagraph within the 60-day time period, this department and place a copy in the facility’s official files
shall constitute a failure to perform and shall be a coveredrior to the iritial receipt of solid waste or cancellation of an
eventpursuant to the terms of the insurance policyailre alternativefinancial assurance instrument, in the caselaf
by the owner or operator to comply with this subparagraph
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sure and postclosure; or no later than 120 days after the coof subparagraph 103.3(6)“e”(1), require the owner or opera-
rective action plan has been approved by the department: tor to provide reports of its financial condition in addition to

1. A letter signed by a certified public accountant and or including current financial test documentation as specified
based upon a certified audit that: in subparagraph 103.3(6)"e”(2). If the department finds that

« Listsall the current cost estimates covered by a finan-the owner or operator no longer meets the requirements of
cial test including, but not limited to, cost estimates requiredsubparagraph 103.3(6)"“e”(1), the owner or operator must
by subrules 103.3(3) to 103.3(5); cost estimates required foprovide alternative financial assurance that meets the re-
municipal solid waste management facilities pursuant to 40guirements of this rule.

CFR Part 258; cost estimates required for UIC facilities un- (5) Calculation of costs to be assured. When calculating
der 40 CFR Part 144, if applicable; cost estimates requiredhe current cost estimates for closure, postclosure, corrective
for petroleum underground storage tank facilities under 40action, orthe sum of the combination of such costs to be cov-
CFR Part 280, if applicable; cost estimates required for PCBered, and any other environmental obligations assured by a
storage facilities under 40 CFR Part 761, if applicable; andfinancialtest referred to in paragraph 103.3(6)"e,” the owner
cost estimates required for hazardous waste treatment, stoor operator must include cost estimates required for subrules
age, and disposal facilities under 40 CFR Parts 264 and 269,03.3(3) t0103.3(5); cost estimates for municipal solid waste
if applicable; and management facilities pursuant to 40 CFR Section 258.74;

* Provides evidence demonstrating that the ownerand cost estimates required for the following environmental
or operator meets the conditions of subparagraphobligations, if the owner or operator assures those environ-
103.3(6)“e"(1). mentalobligations through a financial testbligations asso-

2. A copy of the independent certified public accoun- ciated withUIC facilities under 40 CFR Part 144, petroleum
tant'sunqualified opinion of the owner’s or operator’s finan- underground storage tank facilities under 40 CFR Part 280,
cial statements for the latest completed figealr. To be eli- PCB storage facilities under 40 CFR Part 761, and hazardous
gible touse the financial test, the owner’s or operator’s finan-waste treatment, storage, and disposal facilities under 40
cial statements must receige ungualified opinion from the CFR Parts 264 and 265.
independentertified public accountant. An adverse opinion f. Local government financial test. An owner or opera-
or disclaimer of opinion shall be cause for disallowance oftor that satisfies the requiremenfshis paragrapmay dem-
this mechanism. A qualified opinion related to the demon-onstrate financial assurance up to the amount specified be-
stration of financial assurance may, at the discretion of thdow:
department, be cause for disallowance. If the department (1) Financial component.
does not allow use of the corporate financial test, the owner 1. The owner or operator must satisfy one of the follow-
or operator must provide alternative financial assurance thaing requirements:
meets the requirements of this rule. e If the owner or operator has outstanding, rated, gener-

3. If the certified public accountant’s letter providing ev- al obligation bonds that are not secured by insurance, a letter
idence of financial assurance includes financial data whichof credit, or other collateral or guarantee, the owner or opera-
shows that the owner or operator satisfies subparagraptor must have a current rating of Aaa, Aa, A, or Baa, as issued
103.3(6)"“e"(1) but which differs from data in the audited fi- by Moody's, or AAA, AA, A, or BBB, as issued by Standard
nancial statements referred to in numbered paragraplé& Poor’s, on all such general obligation bonds; or
103.3(6)"“e"(2)"2,” thena special report from the owner’s or e The owner or operator must satisfy both of the follow-
operator’s independent certified public accountant to theing financial ratios based on the owner’s or operator’s most
owner or operator is required. The special report shall beecentaudited annual financial statemeatratio ofcash plus
basedipon an agreed-upon procedures engagement in accormarketable securities to total expenditures greater than or
dance with professional auditing standards and shall describequal to 0.05, and a ratio of annual debt service to total ex-
the procedures performed in comparing the data in the certipenditures less than or equal to 0.20.
fied public accountant®tter derived from the independent- 2. The owner or operator must prepare its financial state-
ly audited, year-end financial statements for the latest fiscaments in conformity with Generally Accepted Accounting
year with the amounts in such financial statements, the findPrinciplesor Other Comprehensive Bases of Accounting and
ings of that comparison, and tteasons for anglifferences.  have itsfinancial statemenisudited by an independent certi-

4. If the certified public accountant’s letter provides a fied public accountardr the office of the auditor of the state
demonstration thahe owner or operator has assured for en-of lowa. The financial statement shall be in the form pre-
vironmental obligations as provided in the second bulletedscribed by the office of the auditor of the state of lowa.
paragraph of numbered paragraph 103.3(6)"e”(2)“1,” then 3. A local government is not eligible to assure its obliga-
the letter shall include r@port from the independent certified tions in paragraph 103.3(6)“f" if it:
public accountant that verifies that all of the environmental e« Is currently in default on any outstanding general ob-
obligations coveredy a financial test have been recognized ligation bonds; or
as liabilities on the audited financial statements and that doc- ¢ Has any outstanding general obligation bonds rated
uments how these obligations have been measured and riswer than Baa as issued by Moody’s or BBB as issued by
ported, and verifies that the tangible net worth of the ownerStandard & Poor’s; or
or operator is at least $10 million plus the amount of any e« Operated at deficit equal to 5 percent or more of total
guarantees provided. annual revenue in each of the past two fiscal years; or

(3) The owner or operator may cease the submission of « Receives an adverse opinion or disclaimer of opinion
the informatiorrequired by paragraph 103.3(6)“e” only if al- from the independent certified public accountant or office
ternative financial assurance is substituted prior to cancellaef the auditor of the state of lowa auditing its financial
tion or if theowner or operator is no longer required to dem- statement as required under numbered paragraph
onstrate financial responsibility in accordance with this rule. 103.3(6)“f"(1)“2.” A qualified opinion that is related to the

(4) The department may, based on a reasonable belief thalemonstration dfinancial assurance magt the discretion of
the owner or operator may no longer meet the requirementthe department, be cause for disallowance of this mechanism.
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4. The following terms used in this paragraph are de-within 180days following the close of the owner’s or opera-
fined as follows: tor’s fiscal year.

e “Cash plus marketable securities” means all the cash 4. The owner or operator may cease the submission of
plus marketable securities held by the local government orthe information required by paragraph 103.3(6)“f” only if al-
the last day of a fiscal year, excluding cash and marketabléernative financial assurance is substituted prior to cancella-
securities designated to satisfy past obligations such as petion or if theowner or operator is no longer required to dem-
sions. onstrate financial responsibility in accordance with this rule.

e “Debt service” means the amount of principal and in- 5. A local government must satisfy the requirements of
terest due on a loan in a given time period, typically the cur-the financial test at the close of each fiscal year. If the local
rent year. government owner or operator no longer meets the require-

+ “Deficit” means total annual revenues minus total ments of the local government financial test, the local gov-
annual expenditures. ernment must, within 180 days following the close of the

+ “Total expenditures” means all expenditures, exclud- owner’s or operator’s fiscal year, obtain alternative financial
ing capital outlays and debt repayment. assurance that meets the requirements of this rule, place the

* “Total revenues” means revenues from all taxes andrequired submissiorfer that assurance in the operating rec-
fees, excluding revenue from funds managed by local govord, and notify the department that the owner or operator no
ernment on behalf of a specific third party, and does not indongermeets the criteria of the financial test and that alterna-
clude the proceeds from borrowing or asset sales. tive financial assurance has been obtained.

(2) Publicnotice component. The local government own- 6. The department, based on a reasonable belief that the
er or operator must include disclosofahe closure and post- local government owner or operator may no longer meet the
closure costs assured through the financial test in its nextequirements of the local government financial test, may re-
annual audit report prior to the initial receipt of waste at thequireadditional reports of financial conditions from the local
facility or priorto cancellation of an alternative financial as- government.If the department finds, dhe basis of such re-
surance mechanism, whichever is later. A reference to corports or other information, that the owner or operator no lon-
rective action costs must be placed in the next annual audger meets the requirements of the local government financial
report after the corrective action plan is approved by the detest, the local government must provide alternative financial
partment.For the first year the financial test is used to assureassurance in accordance with this rule.
costs at a particular facility, the reference may instead be (4) Calculation oftosts to be assured. The portion of the
placed in thdacility’s official files until issuance of the next closure, postclosure, and corrective action costs which an
available annual audit report if timing does not permit the owner or operator may assure under this paragraph is deter-
reference to be incorporated into the most recently issuednined as follows:
annual audit report or budget. For closure and postclosure 1. If the local government owner or operator does not as-
costs, conformance with Governmental Accounting Stan-sure other environmental obligations through a financial test,
dardsBoard Statement 18 ensures compliance with this pubthe owner or operator may assure closure, postclosure, and

lic notice component. correctiveaction costs that equal up to 43 percent of the local
(3) Record-keeping and reporting requirements. government’s total annual revenue.
1. The local government owner or operator must submit 2. If the local government assures other environmental
to the department the following items: obligationsthrough a financial test, including those associat-

« A letter signed by the local government'’s chief finan- ed with UIC facilities under 40 CFR Section 144.62, petro-
cial officer that lists all the current cost estimates covered byleum underground storage tank facilities under 40 CFR Part
a financial test, adescribed irsubparagrapt03.3(6)“f'(4); 280, PCB storage facilities under 40 CFR Part 761, and haz-
provides evidence and certifies that the local govern-ardouswaste treatment, storage, and disposal facilities under
ment meets the conditions of numbered paragraph#0 CFR Parts 264 and 265, the owner or operator must add
103.3(6)“f"(1)“1,” “2,” and “3”; and certifies that the local those costs to the closure, postclosure, and corrective action
government meets the conditions of subparagraphsosts it seeks to assure under this paragraph. The total that
103.3(6)“f"(2) and (4); and may be assured must not exceed 43 percent of the local gov-

» The local government’s annual financial report indi- ernment’s total annual revenue.
catingcompliance with the financial ratios required by num- 3. The owner or operator must obtain an alternative fi-
bered paragraph 103.3(6)f’(1)“1,” second bulleted para-hancial assurance instrument for those costs that exceed the
graph, ifapplicable, and the requirements of numbered paradimits set in numbered paragraphs 103.3(6)*f"(4)“1” and
graph 103.3(6)“f"(1)“2" and the third and fourth bulleted “2.”
paragraphs of numbered paragraph 103.3(6)f"(1)“3” and g. Corporate guarantee.
also indicating that the requirements of Governmental Ac- (1) An owner or operator may meet the requirements of
counting Standards Board Statement 18 have been met. thisparagraph by obtaining a written guarantee. The guaran-

2. The items required in numbered paragraphtor must be the direct or higher-tier parent corporation of the
103.3(6)“f"(3)“1” must be submitted to the department and owneror operator, an owner or operator whose parent corpo-
placed in the facility’s official files prior to the receipt of ration isalso the parent corporation of the owner or operator,
waste or prior to the cancellation of an alternative financialor an owner or operator with a “substantial business relation-
assurancenechanism, ithe case of closure and postclosure; ship” with the owner or operator. The guarantor must meet
or, in the case of corrective action, not later than 120 days afthe requirements for owners or operators in paragraph
ter the corrective action plan is approved by the departmentl03.3(6)“g” and must comply with the terms of the guaran-

3. After the initial submission of the required items and tee. A certified copy of the guarantee must be placed in the
their placement in the facility’s official files, the local gov- facility’s operating record along with copies of the letter
ernment owner or operator must update the information androm acertified public accountant and the accountaoyis-
place the updated information in the facility’s official files ions. If the guarantor’s parent corporation is also the parent

corporation othe owner or operator, the letter from the certi-
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fied public accountant must describe the value received irthe local government financial test in paragraph 103.3(6)“f"
consideration of the guarantee. If the guarantor is an owneand must comply with the terms of a written guarantee.
or operator with a “substantial business relationship” with (1) Terms of the written guarantee. The guarantee must
the owner or operator, this letter must describe ‘$ubstan-  be effective before the initial receipt of waste or before the
tial business relationship” and the value received in consid-cancellation of alternative financiassurance, in the case of
eration of the guarantee. closure and postclosure; or no later than 120 days after the
(2) The guarantee must be effective and all required subeorrective action plan is approved by the department. The
missiongmade to the department prior to the initial receipt of guarantee must provide that:
waste otefore cancellation of an alternative financial mech- 1. If the owner or operator fails to perform closure, post-
anism, inthe case oflosure and postclosure; orthe case of  closure, orcorrective action of a facility covered by the guar-
corrective action, no later than 120 days after the correctiveantee or fails to obtain alternative financial assurance within
action plan has been approved by the department. 90 days of notice of intent to cancel pursuant to numbered
(3) The terms of the guarantee must provide that: paragraphs 103.3(6)“h"(1)“2” and “3,” the guarantor will:
1. If the owner or operator fails to perform closure, post- ¢ Perform, opay a third party to perform, closure, post-
closure, orccorrective action of a facility covered by the guar- closure, or corrective action as required; or
antee, or fails to obtain alternative financial assurance within « Establish dully funded trust fund as specified in para-
90 days of notice of intent to cancel pursuant to numberedyraph 103.3(6)“a” in the name of the owner or operator; or
paragraphs 103.3(6)"g"(3)“2" and “3,” the guarantor will; ¢ Obtain alternative financial assurance as required by
e Perform, ompay a third party to perform, closure, post- numbered paragraph 103.3(6)“h"(1)“3.”
closure, or corrective action as required (performance guar- 2. The guarantee will remain in force for as long as the
antee); or owner oroperator must comply with the applicable financial
e Establish dully funded trust fund as specified in para- assurance requirements of this rule unless the guarantor
graph103.3(6)“a” in the name of the owner or operator (pay- sends notice afancellation by certified mail to the owner or

ment guarantee); or operator and to the department. Cancellation may not occur,
e Obtain alternative financial assurance as required byhoweverduring the 120 days beginning the datef receipt
numbered paragraph 103.3(6)"g"(3)"3.” of the notice of cancellation by both the owner or operator

2. The guarantee will remain in force for as long as theand the department as evidenced by the return receipts.
owner oroperator must comply with the applicable financial 3. If notice of cancellation is given, the owner or opera-
assurance requirements of this rule unless the guarantdor must, within 90 days following receipt of the cancellation
sends prior notice of cancellation by certified mail to the notice by the owner or operator and the department, provide
owner or operator and to the department. Cancellation mayo the department adequate proof of alternative financial as-
not occur, however, during the 120 days beginning on thesurance, notice frorthe guarantor of withdrawal of the can-
date ofreceipt of the notice of cancellation by both the owner cellation, or poof of the establishment of a fully funded trust
or operator and the department, as evidenced by the return r&ind pursuant to paragraph 103.3(6)“a.” If the owner or op-
ceipts. erator fails to comply with the provisions of this numbered

3. If notice of cancellation is given, the owner or opera- paragraph within the 90-day period, the guarantor must pro-
tor must, within 90 days following receipt of the cancellation vide that alternative financial assurance prior to cancellation
notice by the owner or operator and the department, providef the guarantee.
to the department adequate proof of alternative financial as- (2) Record-keeping and reporting requirements.
surance, notice fronthe guarantor of withdrawal of the can- 1. The owner or operator must submit to the department
cellation, or poof of the establishment of a fully funded trust a certified copy of the guarantee along with the items re-
fund pursuant to paragraph 103.3(6)“a.” If the owner or op-quired under subparagraph 103.3(6)"f"(3) and place a copy
erator fails to comply with the provisions of this numbered in the facility’s officialfiles before the initial receipt of waste
paragraph within the 90-day period, the guarantor must proor before cancellation of alternative financial assurance,
vide that alternative financial assurance prior to cancellationwhichever is later, in the case of closure and postclosure; or
of the corporate guarantee. no later than 120 days after the corrective action plan has

(4) If a corporate guarantor no longer meets the requirebeen approved by the department.
ments ofparagraph 103.3(6)“e,” the owner or operator must, 2. The owner or operator shall no longer be required to
within 90 days, obtain alternative financial assurance andsubmit the items specified in numbered paragraph
submit proof ofalternative financial assurance to the depart- 103.3(6)“h"(2)“1” when proof of alternative financial assur-
ment. If the owner or operator fails to provide alternative fi- ance has been submitted to the department or the owner or
nancial assurance within the 90-day period, the guarantooperator is ndonger required to provide financial assurance
must provide that alternative financial assurance within thepursuant to this rule.
next 30 days. 3. If a local government guarantor no longer meets the

(5) The owner or operator is no longer required to meetrequirements of paragraph 103.3(6)"f,” the owner or opera-
the requirements of paragraph 103.3(6)"g” upon the submistor must, within the 90-day period, submit to the department
sion to the department of proof of the substitution of alterna-proof ofalternative financial assurance. If the owner or oper-
tive financial assurance or if the owner or operator is no lon-ator fails to obtain alternative financial assurance within the
ger required to demonstrate financial responsibility in accor-90-dayperiod, the guarantor must provide that alternative fi-
dance with this rule. nancial assurance within the next 30 days.

h. Local government guarantee. An owner or operator i. Local government dedicated fund. The owner or op-
may demonstrate financial assurance for closure, postcloerator ofa publicly owned CCR landfill or local government
sure, or corrective action by obtaining a written guaranteeserving as a guarantor may demonstrate financial assurance
provided by a local government or jointly provided by the for closure, postclosure, or corrective action, whichever is
members of an agency established pursuant to lowa Codapplicable, by establishing a dedicated fund or account that
chapter 28E. The guarantor must meet the requirements afonformsto the requirements of this paragraph. A datdid
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fund will be considered eligible if it complies with subpara- may be adjusted annually should the balance in the fund ex-
graph103.3(6)"i"(1) or (2) below, and all other provisions of ceed the adjusted cost estimate.

this paragraph, and documentation of this compliance has 103.3(7) General requirements.

been submitted to the department. a. Use of multiple financial mechanisms. An owner or

(1) The fund shall be dedicated by state constitutionaloperator may satisfy the requirements of this rule by estab-
provision or local government statute, charter, ordinance, otishing more than one financialechanism per facility. The
order to pay for closure, postclosure, or corrective actionmechanisms must be a combination of those mechanisms
costs that arise from the operation of the CCR landfill andoutlinedin this rule and must provide financial assurance for
shallbe funded for the full amount of coverage or funded for an amount at least equal to the current cost estimate for clo-
part of the requiredmount of coverage and used in combina- sure, postclosure, or corrective action, whichever is appli-
tion with another mechanism(s) that provides the remainingcable. The financial test and a guarantee provided by a cor-
coverage. porateparent, sibling or grandparent shall not be combined if

(2) The fund shall be dedicated by state constitutionalthe financial statements of the two entities are consolidated.
provision or local government statute, charter, ordinance, or b. Use of one mechanism for multiple facilities. An
order as aeserve fund and shall be funded for no less than thewner or operator may satisfy the requirements of this rule
full amount of coverage or funded for part of the required for multiple CCR landfills by the use of one mechanism if the
amount of coverage and used in combination with anotheowner or operator ensures that the mechanism provides fi-
mechanism(s) that provides the remaining coverage. nancial assurance for an amount at least equal to the current

(3) Paymentinto the dedicated fund must be made annu-cost estimates for closure, postclosure, or corrective action,
ally by the owner or operator for ten years or over the perwhichever is applicable, for all CCR landfills covered.
mitted life of the CCR landfill, whichever is shorter, in the  c. Criteria. The language of the financial assurance
case of a dedicated fund for closure or postclosure; or ovemechanisms listed in this rule must ensure that the instru-
one-half ofthe estimated length of an approved corrective ac-ments satisfy the following criteria:
tion plan in the case of a response to a known release. Thisis (1) The financial assurance mechanisms must ensure that
referred toas the pay-in period. The initial payment into the the amount of funds assured is sufficient to cover the costs of
dedicated fund must be made before the initial receipt ofclosure, postclosure, or corrective action for known releases,
waste in the case of closure and postclosure or no later thamhichever is applicable;

120 days after the corrective action plan has been approved (2) The financial assurance mechanisms must ensure that
by the department. funds will be available in a timely fashion when needed,;

(4) For adedicated fund used to demonstrate financial as- (3) The financial assuranceechanismsnust be obtained
surancdor closure and postclosure, the first payment into theby the owner or operator prior to the initial receipt of solid
dedicatedund must be at least equal to the amount specifiedvaste and no later than 120 days after the corrective action
in subrule 103.3(9), divided by the number of years in theremedyhas been approved by the department until the owner
pay-in period as defined in paragraph 103.3(6)"i.” The or operator is released from the financial assurance require-
amount of subsequent payments must be determined by thaents; and

following formula: (4) The financial assurance mechanisms must be legally
CE - CB valid, binding, and enforceable under lowa law.
Payment = v d. No permit shall be issued by the department pursuant

do lowa Code Supplement section 455B.305 unless the appli-
cant has demonstrated compliance with rule 103.3(455B).

103.3(8) Closure and postclosure accounts. The holder of
_a permit for a CCR landfill shall maintain a separate account
for closure and postclosure as required by lowa Code Supple-
{_nent section 455B.306(9)"b.” The account shall be specific
0

where CE is the total required financial assurance for th
owner oroperator, CB is the current balance of the fund, and
Y is the number of years remaining in the pay-in period.
(5) For adedicated fund used to demonstrate financial as
surance fororrective action, the first payment into the dedi-
cated fund must be at least one-half of the current cost est ; s
o rsin th rrectiv iont© & particular facility. _
[)n;l;_eihdI\élgﬁgdb)é;h%gf?r:g%e?nofpyaerg;rap';] 6183.3?%“5?’ ac'ltr?e a. Definitions. For the purpose of this subrule, the fol-

: wing definitions shall apply:
%rngx?ggogosrlﬁnbjgguent payments must be determined by tH8 “Account” means a formal separate set of records.

RB - CF “Current balance” means cash in an account established
Payment = — _ — pursuanto this subrule plus the current value of investments
Y of moneys collected pursuant to subrule 103.3(8) and used to
where RB is the most recent estimate of the required dedipurchas@®ne or more of the investments listed in lowa Code
catedfund balance, which is the total cost that will be incurred section 12B.10(5).
during the second half of the corrective action period, CF is “Current cost estimate” means the closure cost estimate
the current amount in the dedicated fund, and Y is the numbepreparedand submitted to the department pursuant to subrule
of years remaining in the pay-in period. 103.3(3)and the postclosure cost estimate preparecaind
(6) The initial payment into the dedicated fund must be mitted pursuant to subrule 103.3(4).
made before the initial receipt of waste or before the can- h. Moneys in the accounts shall not be assigned for the
cellation ofan alternative financial assurance mechanism, inbenefit of creditors except the state of lowa.
the case of closure and postclosure; or no later than 120 days c. Moneys in the accounts shall not be used to pay any
after the corrective action remedy has been approved by thfinal judgmentagainst a permit holder arising out of the own-
department. ership or operation of the site during its active life or after
(7) After the pay-in period has been completed, the dediclosure.
catedfund shall be adjusted annually to correct any deficien- d. Withdrawal of funds. Except as provided in para-
cy of the fund with respect to the adjusted cost estimate angraph 103.3(8)“e,” moneys in the accounts may be with-
drawn without department approval only for the purpose of
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funding closure, including partial closure, or postclosure ac-mates required by subrules 103.3(3), 103.3(4), and 103.3(5)
tivities that are in conformance with a closure/postclosureexcept that the amount of the financial assurance may be re-
plan which has been submitted pursuant to subrule 103.1(5duced by the sum of the cash balance in a trust fund or local
Withdrawalsfor activities not irconformance with a closure/ government dedicated fund established to comply with sub-
postclosure plan must receive prior written approval from therule 103.3(8) plus the current value of investments held by
department. Permit holders using a trust fund establishedaidtrust fund or local government dedicated fund if invested
pursuant to paragraph 103.3(6)“a” to satisfy the require-in one or more of the investments listed in lowa Code section
ments ofthis rule must comply with the requirements of sub- 12B.10(5).
paragraph 103.3(6)“a"(6) prior to withdrawal. .

e. Excess funds. If the balance of a closure or post; TEM 2. ATgnd 567—Chapter 104 by adopting the fol-
closureaccount exceeds the current cost estimate for closuré®Wing new rule:

or postclosure at any time, the permit holder may withdraws67—104.26(455B) Solid waste processing facility finan-
the excess funds so long as the withdrawal does not cause tlgil assurance. The holder of a sanitary disposal project per-
balance to be reduced below the amount of the current cosit for a solid waste processing facility shall maintain a clo-
estimate. _ _sureaccount as financiassurance. The account shall be spe-
f. Initial proof of establishment of account. A permit cific to aparticular facility. Solid waste processing facilities
holdershall submit a statement of account, signed by the perrequired tamaintain financial assurance pursuant to any other
mit holder, to the department by April 1, 2008, that indicatesprovisions of 567—Chapters 100 to 123 may satisfy the re-
that accounts have been established pursuant to this subrulguirements ofhis rule by the use of one account if the permit
Permitholders for new CCR landfills permitted after April 1, holder ensures that the account provides financial assurance
2008, shall submit to the department, prior to the CCR landfor an amount at least equal to the current cost estimates for
fill's initial receipt of waste, a statement of account, signed closure of all sanitary disposal project activities covered.

by the permit holder. _ 104.26(1) Definitions. For the purpose of this rule, the
. An account established pursuant to paragraphfollowing definitions shall apply:
103.3(6)"a"for trust funds or paragraph 103.3(6)"" for local  “Account” means a formal set of separate records.

government dedicated funds also satisfies the requirements “Current cost estimate” means the cost estimate for sub-
of this subrule, and the permit holder shall not be required tqule 104.26(2), prepared and submitted to the department at
establistrlosure and postclosure accounts in addition to saicthe time of application for a new processing facility permit, at

financial assurance accounts. the time of request for a permit amendment that increases

Accounts established pursuant to paragraph 103.3(6)“a’closure costs and with each permit renewal thereafter.
or 103.3(6)"i,” which are intended to satisfy the requirements  104.26(2) Current cost estimate. The current cost esti-
of this subrule, must comply with lowa Code Supplementmate submittetb the departmershall be the sum of the fol-
section 455B.306(9)"b.” lowing costs:

h. Yearly deposits. Deposits into the closure and post- a. ~Transportation costd total tip fees to properly dis-
closureaccounts shall be made at least yearly in the amountgoseof twice the maximum daily tonnage of solid waste that
specified irthis subrule beginning with the close of the facili- could be accepted by the processing facility.
ty's first fiscal year that begins after [the effective date of this b, Transportation costmd total tip fees to properly dis-
rule]. The deposits shall rmade within 30 days of the close pose of the tons of preprocessed solid waste and processed
of each fiscal year. The minimum yearly deposit to the clo-materialsequal to the maximum storage capacity of the proc-
sure and postclosure accounts shall be determined using th&ssing facility, including storage in transport vehicles.

following formula: c. The cost of properly cleaning all equipment, storage
CE - CB TR = v d it t facilities, holding areas and drainage collection systems pur-
—®pc— ¥ = yearly deposit to accoun suant to 104.11(1).

Where: d. The cost of properly disposing of a one-week volume
“CE” means theurrent cost estimate of closure and post- Of washwater from the processing facility. If the facility uti-
closure costs. lizes washwater storage tanks, then this estimate shall as-

“CB” means the current balance of the closure or post-Sumethat the storage tanks are full and add that volume to the
closure accounts. one-week volume. :
“RPC” means the remaining permitted capadityons, of 104.26(3) Nonassignment of funds. Moneys in the ac-

the landfill as of the start of the permit holder’s fiscal year. countshall not be assigned for the benefit of creditors except

“TR” is the number of tons of solid waste disposed of at the state of lowa. .
the facillity in th(Laj prior year. 1w 'SP 104.26(4) Final judgments. Moneys in an account shall

i. Closure and postclosure accounts may be com-10tbe used to pay any final judgment against a permit holder
mingled withother accounts so long as the amounts creditecfrisingout of the ownership or operation of the site during its

tive life or closure.
Loaﬁfgcrgp?ﬁg (i%gt'ggﬁggzﬁéelg%?g&igaie parately pursuant"f‘&lo4‘26(5) Withdrawal of funds. Moneys in the account

j. The department shall have full rights of access to allMay be withdrawn without department approval only for the
funds existing in a facility’s closure or postclosure account,Purpose of funding closure, including partial closure, activi-
at the sole discretion of the department, if the permit holdefi€Sthat are in conformance withe closure requirements for
fails toundertake closure or postclosure activities after beingS0lid waste processing facilities. Withdrawals for activities
directed to do so by a final agency action of the department?ot in conformance with a closure requirement must receive

These funds shall be used only for the purposes of fundind?"ior Written approval from the department.
closure and postclosure activities at the site. 104.26(6) Excess funds. If the balance of a closure ac-

103.3(9) Amount of required financial assurance. A fi- count exceeds the current cost estimate for closure at any
nancialassurancenechanism established pursuant to subruletime, then the permit holder may withdraw the excess funds
103.3(6) shall be in the amount of the third-party cost esti-
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so long as the withdrawal does not cause the balance to be re- 105.14(2) Current cost estimate. The current cost esti-
duced below the amount of the current cost estimate. mate shall be based upon the following factors:

104.26(7) Initial proof of establishment of account and a. Transportation costs, which include the cost to load
funds. Proof of theestablishment of the account and its com- the material, and total tip fees to properly dispose of the max-
pliancewith this subrule shall be submitted to the departmentimum tonnage of received materials that could be managed
within 30 days of the close of the permit holder’s first fiscal and stockpiled by the compost facility. Also included shall
yearthat begins after [the effective date of this rule], or at thebe the costs of properly removing any wastewater held at the
time ofapplication for a permit for a new solid waste process-facility, or
ing facility. b. Cost of approved beneficial reuse option, approved

104.26(8) Deposits. Deposits into the closure account pursuant to 105.13(3), for the total amount of material that
shall bemade on an annual basis for a period of five years, incould bemanaged and stockpiled by the composting facility.
the amount specified in this subrule, beginning with the startif the total amount of material will not be beneficially reused,
of the permit holder’s first fiscal year that begins after [the the remainder of the cost shall be calculated according to
effectivedate of this rule]. The deposits shall be made within 105.14(2)“a.” Also included shall be the costs of properly re-
30 days of the close of the permit holder’s fiscal year. Themoving any wastewater held at the facility.
minimum annual deposit to the closure account shall be de- 105.14(3) Closure account.

termined using the following formula: a. Nonassignment of funds—Menbloneysin the ac-
CE - CB i countshall not be assigned for the benefit of creditors except
———° annual deposit to closure accot the state of lowa.
) b. Final judgments—Meoneyloneysin an account shall
WDE:EG”' means the current cost estimate of closure costs agot be used to pay any final judgment against a permit holder
applicable ’ “arising out of the ownership or operation of the facility dur-

[yl ing its active life or closure.

app%?abrlgeans the current balance of the closure account, ad c. Withdrawal of funds.Menelloneysin the account
fn/ : Ce _ may be withdrawn without departmental approval only for
Y" means the number of years remaining in the five Yearihe purpose of funding closure activities, including partial

pay-in period. losure, that are in conformance with the closure requi
i i , . rm . equire-
After the pay-in period has been completed, the account sha ents for composting facilities. Withdrawals for activities

sviﬁﬂg‘ssgggﬂgn#]aellgé?ucsct’gde%toz';')ggﬁ:g?ggéggt?ﬁa?fggua? ot in conformance with a closure requirement must receive

; . rior written approval from the department.
gjdsjtuesfjte%ngggtllgsst?rggltg the balarisghe account exceed the d. Excess funds. If the balance of a closure account ex-

104.26(9) Investment of funds. Funds held in the accountceeds the current cost estimate for closure at any time, then

: ; : P he permit holder may withdraw the excess funds so long as
established by this rule may only be invested in instrument he withdrawal does not cause the balance to be reduced be-
listed at lowa Code section 12B.10(5). low the amount of the current cost estimate

104.26(10) Access to funds by the department. The de- X

partment shall have full rights of access to all funds existing, e.f I?grt:al pftogf. Or]: estzibllfstnment of ziccogntt and flf.nds'

in a facility’s closure accourt the sole discretion of the de- - o0! O'the establishment of thé account and Its compliance

partment, ithe permit holder fails to undertake closure activ- Wit this subrule shall be submitted to the department within
' 130 days of the close of the permit holder’s first fiscal year that

ities after being directed to do so by a final agency action o ; ; it
pegins aftedune 19, 2002, or at the time of application for a
the department. These funds shall be used only for the puf)ermit for a new composting facility.

pose of funding closure activities at the site. f. Deposits. Deposits into the closure account shall be
ITEM 3. Amend rule 567—105.14(455B,455D) as fol- made on an annual basis for a period of ten years, in the
lows: amount specified in this subrule, beginning with the start of

. e . the permit holder’s first fiscal year that begins after June 19,
567—105.14(455B,455D) Composting facility financial 2002 The deposits shall be made within 30 days of the close
assurance. The holder of a permit for a composting facility of the permit holder’s fiscal year. The minimum annual de-

receiving over 5,000 tons of feedstock annually, bulking osit tothe closure account shall be determined using the fol-
agentexcluded, shall maintain a closure account for f|nanC|aI|0Wing formula:

assurance. The account shall be specific to a particular facili- _
. ol - . & Matts . CE CB .
ty. Composting facilities required to maintain financial —— _———~ = annual deposit to closure accot
assuranceursuant to any other pvisions of 567—Chapters Y
100 to 123 may satisfy thequirements ofhis rule by the use leere,:' .
of one account if the permit holder ensures that the account “CE” means the current cost estimate of closure costs, as
provides financial assurance for an amount at least equal toapplicable.
the current cost estimates for closure of all sanitary disposal “CB” means the current balance of the closure account, as

project activities covered. applicable. S
105.14(1) Definitions. For the purpose of this rule, the  “Y” means the number of years remaining in the ten-year
following definitions shall apply: pay-in period.

a. “Account” means a formal set of separate records. Afterthe pay-in period has been completed, the account shall
b. “Current cost estimate” means the cost estimate fobe adjusted annually to correct any deficiency of the account
105.14(2), prepared and submitted to the department at theith respect to the adjusted cost estimates and may be ad-
time of application for a new composting facility pernait justedannually should the balance in the account exceed the
the time of request for a permit amendment that increaseg@djusted cost estimate. .
closure costand with each permit renewal thereafter by an . Investment ofunds. Funds held in the account estab-
ra-licensed professional-enginesrother professionalas  lished by this subrule may be invested only in instruments

approved-by the department listed in lowa Code section 12B.10(5).
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h. Access to funds by the department. The departmentequirementmust receive prior written approval from the de-
shallhave full rights of acess to all funds existing in a facili- partment.
ty’s closure account, at the sole discretion of the department, 106.18(6) Excess funds. If the balance of a closure ac-
if the permit holder fails to undertake closure activities after count exceeds the current cost estimate for closure at any
beingdirected to do so by a final agency action of the departtime, then the permit holder may withdraw the excess funds
ment. These funds shall be used only for the purpose of fundso long as the withdrawal does not cause the balance to be re-
ing closure activities at the facility. duced below the amount of the current cost estimate.

106.18(7) Initial proof of establishment of account and

ITEM4. Amend rule 567—106.18(455B) as follows: funds. Prs)gf of theegtablishment of the account and its com-
567—106.18(455B)  Citizen convenience center and pliance with this rule shall be submitted to the department
transfer station financial assurance. The holder of permit within 30 days of the close of the permit holdgr’s first flspal
for a citizen convenience center or transfer station shall mainyearthat begins after July 17, 2002, or at the time of applica-
tain a closure account as financial assurance. The accoution for a permit for a new citizen convenience center or
shall be specific to a particular facilitgitizen convenience  transfer station. ) o
centers and transfer stations required to maintain financial 106.18(8) Deposits. Deposits into the closure account
assurancepursuant to any other prisions of 567—Chapters  shall bemade on an annual basis for a period of five years, in
100 to 123 may satisfy thequirements ofhis rule by the use  the amount specified in this rule beginning with the permit
of one account if the permit holder ensures that the accounholder’s first fiscal year thdtegins after July 17, 2002. The
provides financial assurance for an amount at least equal todepositsshall be made within 30 days of the close of the per-
the current cost estimates for closure of all sanitary disposalmit holder’s fiscal year. The minimum annual deposit to the

project activities covered. closure account shall be determined using the following for-
106.18(1) Definitions. For the purpose of this rule, the mula:

following definitions shall apply: CE - CB _ ,
“Account” means a formal set of separate records. ——y—— = annual deposit to closure accou

“Current cost estimate” means the cost estimate for sub :
rule 106.18(2), prepared and submitted to the department by’ «cE» means the current cost estimate of closure costs, as

: . 1eer ; ster stapplicable.
tionsat the time of application for a new permit, at the time of ™“cp~" means the current balance of the closure account, as
request for a permit amendment that increases closure COStépplicable.

and with each permit renewal thereafter for transfgr stations v means the number of years remaining in the five-year
and-once-before the commencement of operationdibizan i i

” pay-in period.
convenience centeenters . Afterthe pay-in period has been completed, the account shalll

106.18(2) Current cost estimate. The current cost esti-pe adjysted annually to correct any deficiency of the account
mate submittedby-anlowa-licensed professional-enginee|yit, respect to the adjusted cost estimates and may be ad-

=) OR 8 basito the department shall be the sum of j,stedannually should the balance in the account exceed the
the following costs: . . adjusted cost estimate.

a. Transportation cosed total tip fees to properly dis- =05 18(9) Investment of funds. Funds held in the account
poseof twice the maximum daily tonnage of solid waste that egiaplished by this rule may only be invested in instruments
couldbe accepted by the citizen convenience center or transisied at lowa Code section 12B. 10(5).
fer station;, . . . 106.18(10) Access to funds by the department. The de-

b.  Transportation costmnd total tip fees to properly dis- ,atment shall have full rights of access to all funds existing
pose of the tons of solid waste equal to the maximum 5.0"4?1 a facility’s closure accound the sole discretion of the de-
waste storageapacity of the transfer station, including solid partment, itthe permit holder fails to undertake closure activ-
waste storage in solid waste transport vehicles; ities after being directed to do so by a final agency action of

c. The cost of properly cleaning the transfer station .
building pursuant to subrule 106.17(2) and solid waste trans—tphoesgeorf)?lr},%?r?é' c&ﬁfg ;L::?i(\j/iizga}a{!c ?ﬁeussfg only for the pur

port vehicles pursuant to subrule 106.17{3); and ]
d. The cost of properly disposing of a one-week volume ITEM5. Amend 567—Chapter 112 by adopting the fol-

of washwater from the transfer station. If the transfer stationowing new rule:

utilizes washwater storage tanks, then this estimate shall as-, L . . I

sumethat the storage tanks are full and add that volume to th gzggjlggﬁi‘?cg) Biosolids monofill sanitary landfill fi-

one-week volume. :

106.18(3) Nonassignment of funds.—Monéjoneysin 112.31(1) Purpose. The purpose of this rule is to imple-
the account shall not be assigned for the benefit of creditor ent lowa Code section 455B.304(8) and Supplement sec-
except the state of lowa on 455B.306(9) byroviding the criteria for establishing fi-

106.18(4) Finaljudgments.Menelloneysin an account nancial assurance for closure, postclosure and corrective ac-

shall not be used to pay any final judgment against a permipon at biosolids monofill sanitary landfills (BMF landfills).
holder arising out of the ownership or operation of the site, 1‘:[[2'3ﬁ(2) Appllcatélllty. Tr}erequflrgrl\r)ltla:nlts odfftlrrs rule a?-
during its active life or closure. ply to all owners and operators o andfills accepting

106.18(5) Withdrawal of funds.—Menelloneysn the ac- waste as of [the effective date of this rule] except owners or
count masy)be withdrawn without departmentyapproval onlyoperators that aretate or federal government entities whose
for the purpose of funding closure, including partial closure debts and liabilities are the debts and liabilities of a state or

e . - . ~'the United States.
activities that are in conformance with the closure require- : ;
ments for citizen convenience centers or transfer stations 112.31(3) Financial assurance for closure. The owner or

; o : : operator of 8MF landfill must establish financial assurance
Withdrawalsfor activities not in conformance with a closure ¢3¢\ ire in accordance with the criteria in this rule, The

owner oroperator must provide continuous coverage for clo-
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sure until released from this requirement by demonstrating 4. Erosion control structures, sediment ponds and ter-
compliancewith subrules 112.26(13) and 112.13(10). Proof races;

of compliance pursuant to paragraphs 112.31(3)"“a” through 5. Final cap construction;

“e” must be submitted by the owner or operator yearly by 6. Cap vegetation soil placement;

April 1 and approved by the department. 7. Cap seeding, mulching and fertilizing;

a. The owner or operator shall submit the current version 8. Monitoring well, piezometer and gas control modifi-
of department Form 542-8090, Sanitary Landfill Financial cations;

Assurancdreport Form, which contains, but is not limited to, 9. Leachateystem cleanout and extraction well modifi-
the amount of the financial assurance, the annual financiatations;

statement required by lowa Code Supplement sections 10. Monitoring well installations and abandonments;
455B.306(9)“e” and 455B.306(7)"“c,” and the current bal-  11. Facility modifications to effect closed status;

ances of the closure and postclosure accounts at the time of 12. Engineering and technical services;

submittal as required by lowa Code Supplement section 13. Legal, financial and administrative services; and
455B.306(9)“b.” 14. Closurecompliance certificationand documentation.

b. The owner or operator shall submit a copy of the fi- d. Forpublicly owned BMF landfills, the owner or oper-
nancial assurance instrumentshe documents establishing ator shall submit to the department a copy of the owner’s or
the financial assurance instruments in an amount equal to asperator’s most recent annual audit report in the form pre-
greaterthan the amount specified in subrule 112.31(9). Doc-scribed by the office of the auditor of the state of lowa.
umentation fothe mechanism(s) used to demonstrate finan- e. Privately hel®MF landfills shall submiain affidavit
cial assurance shall contain, ahanimum, theitems required  from the owner or operator indicating that a yearly review
to be submitted as specified in paragraphs 112.31(6)“a” tchas been performed by a certified public accountant to deter-
“i.” mine whether the privately owned landfill is in compliance

c. The owner or operator shall submit a detailed writtenwith this rule. The affidavit shall state the name of the certi-
estimate, in current dollars, certified by an lowa-licensedfied public accountant, the dates and conclusions of the re-
professional engineer, of the cost of hiring a third party toview, and thesteps taken to rectify any deficiencies identified
closethe BMF landfill in accordance with tldosure plan as by the accountant.
required by subrules 112.26(13) and 112.13(10). Such esti- 112.31(4) Financial assurance for postclosure. The owner
mate must be available at any time during the active life ofor operator of a BMF landfill must establish financial assur-
the landfill. ance for the costs of postclosureaagtordance with the crite-

(1) The cost estimate must equal the cost of closing thaia in this rule. The owner or operator must provide continu-
BMF landfill at any time during the permitted life of the fa- ous coverage for postclosure until released from this require-
cility when the extent and manner of its operation would ment by demonstrating compliance with the postclosure plan
make closure the most expensive. and the closure permit. Proof of compliance pursuant to

(2) The costs contained in the third-party estimate for clo-paragraphs 112.31(4)“a” through “e” must be submitted by
sure must be accurate and reasonable when compared to t[}r&a owner or operator yearly by April 1 and approved by the
cost estimates used by other similarly situated landfills indepartment.
lowa. a. The owner or operator shall submit the current version

(3) During the active life of the BMF landfill, the owner of department Form 542-8090, Sanitary Landfill Financial
or operator must annually adjust the closure cost estimate foAssurancdreport Form, which contains, but is not limited to,
inflation. the amount of the financial assurance, the annual financial

(4) The owner or operator must, annually or at the time ofstatement required by lowa Code Supplement sections
application for a permit amendment that increases closur@55B.306(9)“e” and 455B.306(7)“c,” and the current bal-
costs, whichever occurs first, increase the closure cost estances of the closure and postclosure accounts required by
mate and the amount of financial assurance provided iflowa Code Supplement section 455B.306(9)“b.”
changes to the closure plan or BMF landfill conditions in- b. The owner or operator shallbmit a copy of the docu-
crease the maximum cost of closure at any time during thenents establishing a financial assurance instrument in an
remaining active life of the facility. amount equal to or greatifran the amount specified in sub-

(5) The owner or operator may reduce the amount of fi-rule 12.31(9). Documentation for the mechanism(s) used to
nancial assurance for closure if the most recent estimate alemonstrate financial assurance shall contain, at a minimum,
the maximum cost of closure at any time during the active lifethe items required to be submitted as specified in paragraphs
of the facility is less than the amount of financial assurancel12.31(6)"“a” to “i.”
currentlyprovided. Prior to the reduction, the owner or oper- ¢. The owner or operator shall submit a detailed written
atormust submit to the department the justification for the re-estimate, in current dollars, certified by an lowa-licensed
duction of the closure cost estimate and the updated docusrofessional engineer, of the cost of hiring a third party to
mentation required by paragraphs 112.31(3)"a” through “e” conductpostclosure for the BMF landfill in compliance with
and receive department approval for the reduction. Approvathe postclosure plan developed pursuant to subrules
or denial shall be issued within 30 days of receipt of the re-112.26(14) and 112.13(10). The cost estimate must account
duction request. for the total cost of conducting postclosure, as described in

(6) The third-party estimate submitted to the departmentthe plan, for the entire postclosure period.
mustinclude the site area subject to closure and account for at (1) The cost estimate for postclosure must be based on the
least the following factors determined by the department tomost expensive costs of postclosure during the entire post-

be minimal necessary costs for closure: closure period.
1. Closure and postclosure plan document revisions; (2) The costs contained in the third-party estimate of post-
2. Site preparation, earthwork and final grading; closure must be accurate and reasonable when compared to
3. Drainage control culverts, piping and structures; the cost estimates used by other similarly situated landfills in

lowa.
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(3) During the active life of the BMF landfill and during for the entire corrective action period. The owner or operator
the postclosure period, the owner or operator must annuallynust submit to the department the estimate and financial as-
adjust the postclosure cost estimate for inflation. surance documentation within 30 days of department ap-

(4) The owner or operator must, annually or at the time ofproval of the corrective action plan.
application for a permit amendment that increases post- (1) The owner or operator must annually adjust the esti-
closure costs, whichever occurs first, increase the estimatmate for inflation until the corrective action plan is com-
and the amount of financial assurance provided if changes ipleted.
the postclosure plan or BMF landfill conditions increase the (2) The owner or operator must increase the cost estimate
maximum cost of postclosure. and the amount of financial assurance provided if changes in

(5) The owner or operator may reduce the amount of fi-the corrective action plan or BMF landfill conditions in-
nancial assurance for postclosure if the most recent estimaterease the maximum cost of corrective action.
of the maximum cost of postclosure beginning at any time (3) The owner or operator may reduce the amount of the
duringthe active life of the facility is less than the amount of costestimate and the amount of financial assurance provided
financial assurance currently provided. Prior to the reducHf the estimate exceeds the maximum remaining costs of the
tion, the owner or operator must submit to the department theéemaining corrective action. The owner or operator must
justificationfor the reduction of the postclosure cost estimatesubmitto the department the justification for the reduction of
and the updated documentation required by paragraphthe cost estimate and documentation of financial assurance.
112.31(4)*a” through “e” and must receive department ap- b. The owner or operator of a BMF landfill required to
proval for the reduction. Approval or denial shall be issuedundertake a corrective action plan must establish financial
within 30 days of receipt of the reduction request. assurancéor the most recent correctiaetion plan by one of

(6) The third-party estimate submitted to the departmentthe mechanisms prescribed in subrule 112.31(6). The owner
must include the site area subject to postclosure and account operator must provide continuous coverage for corrective
for at least the following factors determined by the depart-action until released from financial assurance requirements

ment to be minimal necessary costs for postclosure: by demonstrating compliance with the following:
1. Generabkite facilities, access roads and fencing main- (1) Uponcompletion of the remedy, the owner or operator
tenance; must submit to the department a certification of compliance
2. Cap and vegetative cover maintenance; with the approved corrective action plan. The certification

3. Drainage and erosion control systems maintenance; must be signed by the owner or operator and by an lowa-
4. Groundwater to waste separation systems maintelicensed professional engineer.

nance; (2) Upon department approval of completion of the cor-
5. Gas control systems maintenance; rectiveaction remedy, the owner or operator shall be released
6. Gas control systems monitoring and reports; from the requirements for financial assurance for corrective
7. Groundwater and surface water monitoring systemsaction.
maintenance; 112.31(6) Allowable financial assurance mechanisms.
8. Groundwater and surface water quality monitoring The mechanisms used to demonstrate financial assurance as
and reports; required by lowa Code Supplement section 455B.306(9)"a”
9. Groundwatemonitoring systems performance evalu- mustensure that the funds necessary to meet the costs of clo-
ations and reports; sure, postclosure, and corrective action for known releases
10. Leachate control systems maintenance; will be available whenever the funds are needed. Owners or

11. Leachate management, transportation and disposal; operators must choose from options in paragraphs

12. Leachate control systems performance evaluationd12.31(6)"a” to “i.

and reports; a. Trust fund.
13. Facility inspections and reports; (1) An owner or operator may demonstrate financial as-
14. Engineering and technical services; surance foclosure, postclosure, or corrective action, which-

15. Legal, financial and administrative services; and ever is applicable, by establishing a trust fund which con-

16. Financial assurance, accounting, audits and reports. forms to the requirements of this subrule. The trustee must

d. Forpublicly owned BMF landfills, the owner or oper- be an entity which has the authority to act as a trustee and
ator shall submit to the department a copy of the owner’s owhose trust operations are regulated and examined by a fed-
operator’s most recent annual audit report in the form pre-eral or state agency. A copy of the trust agreement must be
scribed by the office of the auditor of the state of lowa. submitted pursuant to subrules 112.31(3), 112.31(4), and

e. Privately helMF landfills shall submian affidavit 112.31(5) and placed in the facility’s official files.
from the owner or operator indicating that a yearly review (2) Payments into the trust fund must be made annually
has been performed by a certified public accountant to deterby the owner or operator over ten years or over the remaining
mine whether the privately owned landfill is in compliance life of the BMF landfill, whichever is shorter, the case of a
with this rule. The affidavit shall state the name of the certi-trust fund for closure or postclosure; or over one-half of the
fied public accountant, the dates and conclusions of the reestimated length of the corrective action plan in the case of
view, and thesteps taken to rectify any deficiencies identified response to Enown release. This period is referred to as the
by the accountant. pay-in period.

112.31(5) Financial assurance for corrective action. (3) For a trust fund used to demonstrate financial assur-

a. An owner or operator required to undertake correctiveance for closure and postclosure, the first payment into the
action must have a detailed written estimate, in current dolfund must be at least equal to the amount specified in subrule
lars, prepared by an lowa-licensed professional engineer, of12.31(9)for closure or postclosure dividég the number of
the cost of hiring a third party to perform the required correc-years in the pay-in period as defined in subparagraph
tive action. The estimate must account for the total costs 0112.31(6)"a”(2). The amount of subsequent payments must
the activities described in the approved corrective action plarbe determined by the following formula:
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CE - CB lar 570 of the U.S. Department of the Treasury. The state
Payment = B v — shall not be considered a party to the surety bond.

; P (2) The penal sum of the bond must be in an amount at
whereCE is the amount specified in 112.31(9) for closure O east equal to the amount specified in subrule 112.31(9) for
postclosure(updated for inflation or other changes), CB is the closureand postclosure or corrective actiamichever is ap-
currentbalance of the trust fund, and Y is the number of years

e ; ; licable.
remaining in the pay-in period. P .
(4) For a trust fund used to demonstrate financial assur (3) Under the terms of the bond, the surety will become

- : : ; liable on the bond obligation when the owner or operator
ance for corrective action, the first payment into the trust.’: )
fund must be at least equal to one-half of the current cost esti]ialls to perfom as guaranteed by the bond and also upon no

; : o > tice from the department pursuant to subparagraph
mate for corrective action divided by the number of years 'n112.31(6)“b"(6).

the corrective action pay-in period as defined in subpara- (4) Th ;
ot e owner or operator must establish a standby trust
graph 12.31(6)"a"(2). The amount of subsequent paymentsfund_ The standby trust fund must meet the requirements of

must be determined by the follgvgng_fogrc/ula. paragraph 112.31(6)“a” except the requirements for initial
Payment = - payment and subsequent annual payments specified in sub-
Y paragraphs 112.31(6)"a”(2) through (5).
where RB ighe most recent estimate of the required trust fund (5) Payments made under the terms of the bond will be
balance forcorrective action, which is the total cost that will deposited by the surety directly into the standby trust fund.
be incurred during the second half of the corrective action pePaymentdérom the trust fund must be approved by the trustee
riod, CV is the current value of the trust fund, and Y is theand the department.
number of years remaining in the pay-in period. (6) Underthe terms of the bond, the surety may cancel the
(5) The initial payment into the trust fund must be made bond by sending notice of cancellation by certified mail to
beforethe initial receipt of waste or before the cancellation of the owner or operator and to the department 120 days in ad-
an alternative financial assurance mechanism, in the case afance of cancellation. When such notice is provided, the
closure and postclosure; or no later than 120 days after thewner or operator shall, within 60 days, provide to the de-
corrective action remedy has been approved by the deparpartment adequate proof of alternative financial assurance,
ment. notice from the surety of withdrawal of the cancellation, or
(6) The owner or operator, or other person authorized toproof of adeposit into the standby trust fund of a sum equal to
conduct closure, postclosure, or corrective action activitiesthe amount of the bond. If the owner or operator has not com-
may request reimbursement frahe trustee for these expen- plied with this subparagraph within the 60-day time period,
ditures, including partial closure, as the expenditures are inthis shall constitute a failure to perform and the department
curred. Requests for reimbursement will be granted by theshall notify the surety, prior to the expiration of the 120-day
trusteeonly if sufficient funds areemaining in the trust fund  notice period, that such a failure has occurred.
to cover the remaining costs of closure, postclosure, or cor- (7) The bond must be conditioned upon faithful perfor-
rective action and if justification and documentation of the mance bythe owner or operator of all closure, postclosure, or
costsare placed in the operating record. The owner or operaeorrective action requirements of the Code of lowa and this

tor must submit to theepartment documentationtbi justi- rule. Afailure tocomply with subparagrapti2.31(6)“b”"(6)
fication for reimbursement and verification that reimburse- shall also constitute a failure to perform under the terms of
ment has been received. the bond.

(7) The trust fund may be terminated by the owner or op- (8) Liability under the bond shall be for the duration of the
erator onlyif the owner or operator substitutes alternative fi- operation, closure, and postclosure period.
nancial assurance as specified in this rule or if the owner or (9) The owner or operator may cancel the bond only if al-
operator is no longer required to demonstrate financial reternative financial assurance is substituted prior to cancella-
sponsibility in accordance with this rule. tion or if theowner or operator is no longer required to dem-
(8) After the pay-in period has been completed, the trustonstrate financial responsibility in accordance with this rule.
fund shall be adjusted annually to correct any deficiency of c¢. Letter of credit.
the fund with respect to the adjusted cost estimate and may be (1) An owner or operator may demonstrate financial as-
adjusted annually should the balance in the fund exceed thsurance foclosure, postclosure, or corrective action, which-
adjusted cost estimate. ever is applicable, by obtaining an irrevocable standby letter
b. Surety bond guaranteeing payment or performance. of credit which conforms to the requirements of this para-
(1) An owner or operator may demonstrate financial as-graph. The letterof credit must be &ctive before the initial
surance foclosure or postclosure by obtaining a payment orreceipt of waste or before the cancellation of an alternative
performance surety bond which conforms to the require-financial assurance mechanism, in the case of closure and
ments of this subrule. An owner or operator may demon-postclosure; or ntater than 120 days after the corrective ac-
stratefinancial assurance for corrective actiondfaininga  tion plan is approved by the department. The owner or opera-
performance bond which conforms to the requirements oftor must submit to the department a copy of the letter of credit
thissubrule. The bond must b#ective before the initial re- and place a copy in the facility’s official files. The issuing
ceipt of waste or before the cancellation of an alternative fi-institution must be an entityhich has the authority to issue
nancial assurance mechanism, in the case of closure ardtters ofcredit and whose lett&f-credit operations are reg-
postclosure; or ntater than 120 days after the corrective ac- ulated and examined by a federal or state agency.
tion remedy has been approved by the department. The own- (2) A letter from the owneor operator referring to the let-
er or operator must submit a copy of the bond to the departter of credit by numbeissuing institution, and date, and pro-
mentand keep a copy in the facility’s official files. The sure- viding the name and address of the facility, and the amount of
ty company issuing the bond must, at a minimum, be amondunds assured, mube included with the letter of credit sub-
those listed as acceptable sureties on federal bonds in Circumitted to the department and placed in the facility’s files.



IAB 1/3/07 NOTICES 903

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

(3) The letter of credit must be irrevocable and issued forbe granted by the insurer only if the remaining value of the
a period of at least one year in an amount at least equal to th@licy is sufficientto cover the remaining costs of closure or
amount specified in subrule 112.31(9) for closure, postclo-postclosure, and if justification and documentation of the
sure or correctivaction, whichever is applicable. The letter cost are placed in the operatirgord. The owner or opera-
of credit must provide that the expiration date will be auto-tor must submit to thdepartment documentationtbe justi-
maticallyextended for a period of at least one year unless thdication for reimbursement and verification that the reim-
issuinginstitution has canceled the letter of credit by sendingbursement has been received.
notice ofcancellation by certified mail to the owner or opera-  (5) Eachpolicy must contain a provision allowing assign-
tor and to the department 120 days in advance of cancellament of the policy to auccessor owner aperator. Such as-
tion. When such notice is provided, the owner or operatorsignment may be conditional upon consent of the insurer,
shall, within 60 days, provide to the department adequatgrovided that such consent is not unreasonably refused.
proof ofalternative financial assurance, notice of withdrawal (6) The insurance policy must provide that the insurer
of cancellation, or proof of a deposit of a sum equal to themay not cancel, terminate or fail to renew the policy except
amount othe letter of credit into the closure and postclosurefor failure to pay the premium. The automatic renewal of the
accountestablished pursuant to lowa Code Supplement secpolicy must, at a minimum, provide the insured with the op-
tion 455B.306(9)"b.” If the owner or operator has not com- tion of renewal at the face amount of the expiring policy. If
plied with this subparagraph within the 60-day time period, there is a failure to pay the premium, the insurer may cancel
the issuer of the letter of credit shall deposit a sum equal tahe policy by sending notice of cancellation by certified mail
the amount of the letter of credit into the closure and postcloto the owner or operator and to the department 120 days in
sure accounts established by the owner or operator pursuaativance of cancellation. When such notice is provided, the
to lowa Code Supplement section 455B.306(9)"b.” The pro-owner or operator shall, within 60 days, provide to the de-
vision of funds by the issuer of the letter of credit shall be partment adequate proof of alternative financial assurance,
considered aissuance of a loan to the owner or operator, andnotice from the insurer of withdrawal of cancellation, or
the terms of that loan shall be governed by the letter of crediproof of a deposit of a sum equal to the amount of the insur-
or subsequent agreement between those parties. The staace coverage into the closure and postclosure accounts es-
shall not be considered a party to this credit transaction. tablished pursuant to lowa Code Supplement section
(4) The owner or operator may cancel the letter of credit455B.306(9)"b.” If the owner or operator has not complied
only if alternative financial assurance is substituted prior towith this subparagraph within the 60-day time period, this
cancellation oif the owner or operator is no longer required shall constitute a failure to perform and shall be a covered
to demonstrate financial responsibility in accordance witheventpursuant to the terms of the insurance policyaikre
this rule. by the owner or operator to comply with this subparagraph
d. Insurance. within the 60-day period shall make the insurer liable for the
(1) An owner or operator may demonstrate financial as-closure and postclosure of the covered facility up to the
surance for closure, postclosure, or corrective action by obamount otthe policy limits, which shall be equal to the most
taininginsurance which conforms to the requirementthisf recently submitted cost estimates.
paragraph. The insurance must be effective before the initial (7) Forinsurance policies providing coverage for postclo-
receipt of waste or prior to cancellation of an alternative fi- sure, commencing dhe date that liability to make payments
nancial assurance, in the case of closure and postclosure; pursuant to the policy accrues, the insurer will thereafter
no later than 120 days after the corrective action plan haannually increase the face amount of the policy. Such in-
beenapproved by the department. At a minimum, the insurercrease must be equivalent to the face amount of the policy,
must be licensed to transact the business of insurance, or bessany payments made, multiplied by an amount equivalent
eligible to provide insurance as an excess or surplus lines into 85 percent of the most recent investment rate or of the
surer, inone or more states. The owner or operator must subequivalent coupon-issue yield announced by the U.S. Trea-
mit to the department a copy of the insurance policy and resury for 26-week treasury securities.
tain a copy in the facility’s official files. (8) The owner or operator may cancel the insurance only
(2) The closure or postclosure insurance policy mustif alternative financial assurance is substituted prior to can-
guaranteghat funds will be available tdose the BMF land-  cellation or if the owner or operator is no longer required to
fill whenever final closure occurs or to provide postclosure demonstrate financial responsibility in accordance with this
for the BMF landfill whenever the postclosure period begins,rule.
whichever isapplicable. The policy must also guarantee that e. Corporate financial test. An owner or operator that
once closure or postclosure begins, the insurer will be resatisfies theequirements of this paragraph may demonstrate
sponsibldor the paying out of funds to the owner or operator financial assurance up to the amount specified below:
or other person authorized to conduct closure or postclosure, (1) Financial component. The owner or operator
up to an amount equal to the face amount of the policy. must satisfy the requirements of numbered para-
(3) The insurance policy must be issued for a face amoungraphs 12.31(6)"e"(1)“1,” “2” and“3” to meet the financial
at least equal to the amowgmtecified in subrulé12.31(9) for ~ component of the corporate financial test.
closure, postclosure, oorrective action, whichever is appli- 1. The owner or operator must satisfy one of the follow-
cable. The term “face amount” means the total amount théng three conditions:
insurer isobligated to pay under the policy. Actual payments e A current rating for its senior unsubordinated debt of
by the insurer will not change the face amount, although theAAA, AA, A, or BBB as issued by Standard & Poor’s or Aaa,
insurer’sfuture liability will be lowered byhe amount of the  Aa, A or Baa as issued by Moody’s; or
payments. e A ratio of less than 1.5 comparing total liabilities to
(4) An owner or operator, or any other person authorizednet worth (net worth calculations may not include future per-
to conduct closure or postclosure, may receive reimbursemitted capacity of the subject landfill as an asset); or
mentsfor closure or postclosure expenditures, including par-
tial closure, as applicable. Requests for reimbursement will
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e Aratio of greater than 0.10 comparing the sum of net112.31(6)"e”(1)but which differs from data in the audited fi-
incomeplus depreciation, depletion and amortization, minusnancial statements referred to in numbered paragraph
$10 million, to total liabilities; 112.31(6)“e”(2)"2,"then a special report from the owner’s or

2. The tangible net worth, excluding future permitted ca- operator’s independent certified public accountant to the
pacity ofthe subject landfill, of the owner or operator must be owner or operator is required. The special report shall be
greater than: basedupon an agreed-upon procedures engagement in accor-

¢ The sum of the current closure, postclosure, and cor-dance with professional auditing standards and shall describe
rectiveaction cost estimates and any other environmental obthe procedures performed in comparing the data in the certi-
ligations,including guarantees, covered by this financial testfied public accountanttetter derived from the independent-
plus $10 million except as provided in the second bulletedy audited, year-end financial statements for the latest fiscal
paragraph in numbered paragraph 112.31(6)“e"(1)“2"; or  year with the amounts in such financial statements, the find-

* Net worth of $10 million, excluding future permitted ings of that comparison, and tteasons for angifferences.
capacity of thesubject landfill, plus the amount of any guar- 4. If the certified public accountant’s letter provides a
antees that have not been recognized as liabilities on the fidemonstration thahe owner or operator has assured for en-
nancial statements, provided that all of the current closureyironmental obligations as provided in the second bulleted
postclosure, and corrective action costs and any other envparagraph of numbered paragraph 112.31(6)“e"(2)“1,” then
ronmental obligations covered by a financial test are recogihe letter shall include @port from the independent certified
nized adiabilities on the owner’s or operator’s audited finan- public accountant that verifies that all of the environmental
cial statements, and are subject to the approval of the deparobligations coveretly a financial test have been recognized
ment; and as liabilities on the audited financial statements and that doc-

3. The owner or operator must have, located in theuments how these obligations have been measured and re-
United States, assets, excluding future permitted capacity oported, and verifies that the tangible net worth of the owner
the subject landfill, amounting to at least the sum of currentor operator is at least $10 million plus the amount of any
closure postclosure, and corrective action cost estimates anguarantees provided.
any other environmental obligations covered by a financial (3) The owner or operator may cease the submission of
test as described in subparagraph 112.31(6)“e”(5). the information required by paragraph 112.31(6)“e” only if

(2) Record-keeping and reporting requirements. Thealternative financial assurance is substituted prior to can-
owner or operator must submit the following records to thecellation or if the owner or operator is no longer required to
department and place a copy in the facility’s official files demonstrate financial responsibility in accordance with this
prior to theinitial receipt of solid waste or cancellation of an rule.
alternativefinancial assurance instrument, in the casgaf (4) The department may, based on a reasonable belief that
sure and postclosure; or no later than 120 days after the cothe owner or operator may no longer meet the requirements
rective action plan has been approved by the department: of subparagraph 112.31(6)"“e"(1), require the owner or oper-

1. A letter signed by a certified public accountant and ator toprovide reports of its financial condition in addition to
based upon a certified audit that: or including current financial test documentation as specified

» Listsall the current cost estimates covered by a finan-in subparagraph 112.31(6)"e"(2). If the department finds
cial test including, but not limited to, cost estimates requiredthat the owner or operator no longer meets the requirements
by subrules 112.31(3) to 112.31(5); cost estimates requiredf subparagraph 112.31(6)“e"(1), the owner or operator must
for municipal solid waste management facilities pursuant toprovide alternative financial assurance that meets the re-
40 CFR Part 258; cost estimates required for UIC facilitiesquirements of this rule.
under 40CFR Part 144, if applicable; cost estimates required (5) Calculation of costs to be assured. When calculating
for petroleum underground storage tank facilities under 40the current cost estimates for closure, postclosure, corrective
CFR Part 280, if applicable; cost estimates required for PCBaction, orthe sum of the combination of such costs to be cov-
storage facilities under 40 CFR Part 761, if applicable; andered, and any other environmental obligations assured by a
cost estimates required for hazardous waste treatment, stofinancialtest referred to in paragrafith2.31(6)"e,” the own-
age, and disposal facilities under 40 CFR Parts 264 and 26®r or operator must include cost estimates required for sub-
if applicable; and rules 112.31(3) to 112.31(5); cost estimates for municipal

e Provides evidence demonstrating that the ownersolid waste management facilities pursuant to 40 CFR Sec-
or operator meets the conditions of subparagraphtion258.74; and cost estimates required for the following en-
112.31(6)"e"(1). vironmental obligations, if the owner or operator assures

2. A copy of the independent certified public accoun- those environmental obligations through a finarteist: ob-
tant’sunqualified opinion of the owner’s or operator’s finan- ligations associated with UIC facilities under 40 CFR Part
cial statements for the latest completed figealr. To be eli- 144, petroleum underground storage tank facilities under 40
gible touse the financial test, the owner’s or operator’s finan- CFR Part 280, PCB storage facilities under 40 CFR Part 761,
cial statements must receiae unqualified opinion from the and hazardous waste treatment, storage, and disposal facili-
independentertified public accountant. An adverse opinion ties under 40 CFR Parts 264 and 265.
or disclaimer of opinion shall be cause for disallowance of f. Local government financial test. An owner or opera-
this mechanism. A qualified opinion related to the demon-tor that satisfies the requiremenfghis paragrapmay dem-
stration of financial assurance may, at the discretion of theonstrate financial assurance up to the amount specified be-
department, be cause for disallowance. If the departmeniow:
does not allow use of the corporate financial test, the owner (1) Financial component.
or operator must provide alternative financial assurance that 1. The owner or operator must satisfy one of the follow-
meets the requirements of this rule. ing requirements:

3. If the certified public accountant’s letter providing ev- ¢ If the owner or operator has outstanding, rated, gener-
idence of financial assurance includes financial data whichal obligation bonds that are not secured by insurance, a letter
shows that the owner or operator satisfies subparagraphf credit, or other collateral or guarantee, the owner or opera-
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tor must have a current rating of Aaa, Aa, A, or Baa, as issuedardsBoard Statement 18 ensures compliance with this pub-
by Moody'’s, or AAA, AA, A, or BBB, as issued by Standard lic notice component.
& Poor’s, on all such general obligation bonds; or (3) Record-keeping and reporting requirements.
e The owner or operator must satisfy both of the follow- 1. The local government owner or operator must submit
ing financial ratios based on the owner’s or operator’s mosto the department the following items:
recentaudited annual financial statemeatratio ofcash plus e A letter signed by the local government's chief
marketable securities to total expenditures greater than ofinancial officer that lists all the current cost estimates
equal to 0.05, and a ratio of annual debt service to total exeovered by a financial test, as described in subparagraph
penditures less than or equal to 0.20. 112.31(6)“f"(4); provides evidence and certifies that the lo-
2. The owner or operator must prepare its financial statecal government meets the conditions of numbered para-
ments in conformity with Generally Accepted Accounting graphs 112.31(6)“f"(1)“1,” “2,” and “3”; and certifies that
Principlesor Other Comprehensive Bases of Accounting andthe local government meets the conditions of subparagraphs
have itsfinancial statementsudited by an independent certi- 112.31(6)"“f"(2) and (4); and
fied public accountarudr the office of the auditor of the state ¢ The local government’s annual financial report indi-
of lowa. The financial statement shall be in the form pre-catingcompliance with the financial ratios required by num-
scribed by the office of the auditor of the state of lowa. bered paragraph 112.31(6)“f"(1)“1,” second bulleted para-
3. Alocal government is not eligible to assure its obliga- graph, ifapplicable, and the requirements of numbered para-

tions in paragraph 112.31(6)“f" if it: graph 112.31(6)“f"(1)*2” and the third and fourth bulleted
e Is currently in default on any outstanding general ob- paragraphs of numbered paragraph 112.31(6)“f"(1)“3"; and
ligation bonds; or also indicating that the requirements of Governmental Ac-

e Has any outstanding general obligation bonds ratedcounting Standards Board Statement 18 have been met.
lower than Baa as issued by Moody’s or BBB as issued by 2. The items required in numbered paragraph

Standard & Poor’s; or 112.31(6)“f"(3)“1” must be submitted to the department and
» Operated at deficit equal to 5 percent or more of total placed in the facility’s official files prior to the receipt of
annual revenue in each of the past two fiscal years; or waste or prior to the cancellation of an alternative financial

* Receives an adverse opinion or disclaimer of opinionassurancenechanism, ithe case of closure and postclosure;
from the independent certified public accountant or office or, in the case of corrective action, not later than 120 days af-
of the auditor of the state of lowa auditing its financial ter the corrective action plan is approved by the department.
statement as required under numbered paragraph 3. After the initial submission of the required items and
112.31(6)“f"(1)“2.” A qualified opinion that is related to the their placement in the facility’s official files, the local gov-
demonstration dinancial assurance magt the discretion of ~ ernment owner or operator must update the information and
the department, be cause for disallowance of this mechanisnplace the updated information in the facility’s official files

4. The following terms used in this paragraph are de-within 180days following the close of the owner’s or opera-
fined as follows: tor’s fiscal year.

e “Cash plus marketable securities” means all the cash 4. The owner or operator may cease the submission of
plus marketable securities held by the local government orthe information required by paragraph 112.31(6)“f” only if
the last day of a fiscal year, excluding cash and marketabl@lternative financial assurance is substituted prior to can-
securities designated to satisfy past obligations such as pereellation or if the owner or operator is no longer required to
sions. demonstrate financial responsibility in accordance with this

» “Debt service” means the amount of principal and in- rule.
terest due on a loan in a given time period, typically the cur- 5. A local government must satisfy the requirements of
rent year. the financial test at the close of each fiscal year. If the local

o “Deficit” means total annual revenues minus total government owner or operator no longer meets the require-
annual expenditures. ments of the local government financial test, the local gov-

» “Total expenditures” means all expenditures, exclud- ernment must, within 180 days following the close of the
ing capital outlays and debt repayment. owner’s or operator’s fiscal year, obtain alternative financial

e “Total revenues” means revenues from all taxes andassurance that meets the requirements of this rule, place the
fees, excluding revenue from funds managed by local govyequired submissiorfsr that assurance in the operating rec-
ernment on behalf of a specific third party, and does not in-0rd, and notify the department that the owner or operator no

clude the proceeds from borrowing or asset sales. longermeets the criteria of the financial test and that alterna-
(2) Publicnotice component. The local government own- tive financial assurance has been obtained. .
er or operator must include disclosoféhe closure and post- 6. The department, based on a reasonable belief that the

closure costs assured through the financial test in its nexiocal government owner or operator may no longer meet the
annual audit report prior to the initial receipt of waste at therequirements of the local government financial test, may re-
facility or priorto cancellation of an alternative financial as- quireadditional reports of financial conditions from the local
surance mechanism, whichever is later. A reference to corgovernment.If the department finds, dhe basis of such re-
rective action costs must be placed in the next annual audforts or other information, that the owner or operator no lon-
report after the corrective action plan is approved by the deger meets the requirements of the local government financial
partment. For the first yetire financial test is used to assure test, the local government must provide alternative financial
costs at a particular facility, the reference may instead bessurance in accordance with this rule.
placed in theacility’s official files until issuance of the next (4) Calculation ofcosts to be assured. The portion of the
available annual audit report if timing does not permit theclosure, postclosure, or corrective action costs which an
reference to be incorporated into the most recently issue@wner or operator may assure under this paragraph is deter-
annual audit report or budget. For closure and postclosurgined as follows:
costs, conformance with Governmental Accounting Stan- 1. If the local government owner or operator does not as-
sure other environmental obligations through a financial test,
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the owner or operator may assure closure, postclosure, amat operator and the department, as evidenced by the return re-
correctiveaction costs that equal up to 43 percent of the localceipts.
government’s total annual revenue. 3. If notice of cancellation is given, the owner or opera-

2. If the local government assures other environmentaltor must, within 90 days following receipt of the cancellation
obligations through a financial test, including those associ-notice by the owner or operator and the department, provide
atedwith UIC facilities under 40 CFR Section 144.62, petro- to the department adequate proof of alternative financial as-
leum underground storage tank facilities under 40 CFR Parsurance, notice frorthe guarantor of withdrawal of the can-
280, PCB storage facilities under 40 CFR Part 761, and hazeellation, or proof of thestablishment of a fully funded trust
ardouswaste treatment, storage, and disposal facilities undefund pursuant to paragraph 112.31(6)“a.” If the owner or op-
40 CFR Parts 264 and 265, the owner or operator must aderator fails to comply with the provisions of this numbered
those costs to the closure, postclosure, and corrective actioparagraph within the 90-day period, the guarantor must pro-
costs it seeks to assure under this paragraph. The total thaide that alternative financial assurance prior to cancellation
may be assured must not exceed 43 percent of the local gowf the corporate guarantee.
ernment’s total annual revenue. (4) If a corporate guarantor no longer meets the require-

3. The owner or operator must obtain an alternative fi-ments of paragraph 112.31(6)“e,” the owner or operator
nancial assurance instrument for those costs that exceed timaust, within 90 days, obtain alternative financial assurance
limits set in numbered paragraphs 112.31(6)“f"(4)“1” and and submit proof of alternative financial assurance to the de-
“2." partment. Ithe owner or operatdails toprovidealternative

g. Corporate guarantee. financial assurance within the 90-day period, the guarantor

(1) An owner or operator may meet the requirements ofmust provide that alternative financial assurance within the
this paragraph by obtaining a written guarantee. The guarannext 30 days.
tor must be the direct or higher-tier parent corporation of the (5) The owner or operator is no longer required to meet
owneror operator, an owner or operator whose parent corpothe requirements of paragraph 112.31(6)“g” upon the sub-
ration isalso the parent corporation of the owner or operator,mission to the department of proof of the substitution of al-
or an owner or operator with a “substantial business relationternativefinancialassurance or if the owner or operator is no
ship” with the owner or operator. The guarantor must meetlonger required to demonstrate financial responsibility in ac-
the requirements for owners or operators in paragraptcordance with this rule.
112.31(6)“g”and must comply with the terms of the guaran-  h. Local government guarantee. An owner or operator
tee. A certified copy of the guarantee must be placed in thenay demonstrate financial assurance for closure, postclo-
facility's operating record along with copies of the letter sure, or corrective action by obtaining a written guarantee
from acertified public accountant and the accountaoyis- provided by a local government or jointly provided by the
ions. If the guarantor’s parent corporation is also the parentnembers of an agency established pursuant to lowa Code
corporation othe owner or operator, the letter from the certi- chapter 28E. The guarantor must meet the requirements of
fied public accountant must describe the value received irthe local government financial test in paragraph.31(6)“f”
consideration of the guarantee. If the guarantor is an owneand must comply with the terms of a written guarantee.
or operator with a “substantial business relationship” with (1) Terms of the written guarantee. The guarantee must
the owner or perator, this lettemust describe thissubstan- ~ be effective before the initial receipt of waste or before the
tial business relationship” and the value received in consid-cancellation of alternative financiassurance, in the case of
eration of the guarantee. closure and postclosure; or no later than 120 days after the

(2) The guarantee must be effective and all required subeorrective action plan is approved by the department. The
missiongmade to the department prior to the initial receipt of guarantee must provide that:
waste otbefore cancellation of an alternative financial mech- 1. If the owner or operator fails to perform closure, post-
anism, inthe case oflosure and postclosure; orthe case of  closure, orcorrective action of a facility covered by the guar-
corrective action, no later than 120 days after the correctiveantee or fails to obtain alternative financial assurance within
action plan has been approved by the department. 90 days of notice of intent to cancel pursuant to numbered

(3) The terms of the guarantee must provide that: paragraphs 112.31(6)“h"(1)“2" and “3,” the guarantor will:

1. If the owner or operator fails to perform closure, post- ¢ Perform, opay a third party to perform, closure, post-
closure, orcorrective action of a facility covered by the guar- closure, or corrective action as required; or
antee, or fails to obtain alternative financial assurance within ¢ Establish dully funded trust fund as specified in para-
90 days of notice of intent to cancel pursuant to numberedyraph 112.31(6)“a” in the name of the owner or operator; or
paragraphs 112.31(6)“g"(3)“2” and “3,” the guarantor will: e Obtain alternative financial assurance as required by

e Perform, ompay a third party to perform, closure, post- numbered paragraph 112.31(6)“h"(1)“3.”
closure, or corrective action as required (performance guar- 2. The guarantee will remain in force for as long as the
antee); or owner oroperator must comply with the applicable financial

e Establish dully funded trust fund as specified in para- assurance requirements unless the guarantor sends notice of
graph 112.31(6)“a” in the name of the owner or operatorcancellation bycertified mail to the owner or operator and to

(payment guarantee); or the department. Cancellation may not occur, however, dur-
e Obtain alternative financial assurance as required bying the 120 days beginning on the date of receipt of the notice
numbered paragraph 112.31(6)"g"(3)"3.” of cancellation by both the owner or operator and the depart-

2. The guarantee will remain in force for as long as thement as evidenced by the return receipts.
owner oroperator must comply with the applicable financial 3. If notice of cancellation is given, the owner or opera-
assurance requirements of this rule unless the guarantdor must, within 90 days following receipt of the cancellation
sends prior notice of cancellation by certified mail to the notice by the owner or operator and the department, provide
owner or operator and to the department. Cancellation mayo the department adequate proof of alternative financial as-
not occur, however, during the 120 days beginning on thesurance, notice frorthe guarantor of withdrawal of the can-
date ofreceipt of the notice of cancellation by both the owner cellation, or proof of thestablishment of a fully funded trust
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fund pursuant to paragraph 112.31(6)“a.” If the owner or op-od as defined in paragraph 112.31(6)“.” The amount of sub-
erator fails to comply with the provisions of this numbered sequent payments must be determined by the following for-
paragraph within the 90-day period, the guarantor must promula:

vide that alternative financial assurance prior to cancellation CE - CB

of the guarantee. Payment =—

(2) Record-keeping and reporting requirements. here CE is the total required financial assurance for the

1. The owner or operator must submit to the departmen -
o ; : ‘owner oroperator, CB is the current balance of the fund, and
a certified copy of the guarantee along with the items re Y is the number of years remaining in the pay-in period.

quired undesubparagraph 112.31(6)''(3) and place a copy (5) For adedicated fund used to demonstrate financial as-

in the facility’s officialfiles before the initial receipt of waste surance focorrective action, the first payment into the dedi-

or before cancellation of alternative financial assurance,g‘ated fund must be at least one-half of the current cost esti-

whichever is later, in the case of closure and postclosure; o o : - :
' ; : ' ~Inate,divided by the number of years in the corrective action
no later than 120 days after the corrective action plan ha ay-inperiod as defined in12.31(6)"." The amount of sub-

been approved by the department. - ;
5 'Pr?e owneryor opergtor shall no longer be required tc)seqluent payments must be determined by the following for-
: mula:

submit the items specified in numbered paragraph

112.31(6)*h"(2)*1” when proof of alternative financial as- Payment = RB - CF

surancehas been submitted to the department or the owner or Y

operator is ndonger required to provide financial assurance where RB is the most recent estimate of the required dedi-
pursuant to this rule. catedfund balance, which is the total cost that will be incurred

3. If a local government guarantor no longer meets theduring the second half of the corrective action period, CF is
requirement®f paragraph 12.31(6)“f,” the owner or opera- the current amount in the dedicated fund, and Y is the number
tor must, within 90 days, submit to the department proof ofof years remaining in the pay-in period.
alternativefinancial assurance. If the owner or operator fails  (6) The initial payment into the dedicated fund must be
to obtain alternative financial assurance within the 90-daymade before the initial receipt of waste or before the can-
period, the guarantor must provide that alternative financialcellation ofan alternative financial assurance mechanism, in
assurance within the next 30 days. the case of closure and postclosure; or no later than 120 days

i. Local government dedicated fund. The owner or op- after the corrective action remedy has been approved by the
eratorof a publicly owned BMF landfill or local government department.
serving as a guarantor may demonstrate financial assurance (7) After the pay-in period has been completed, the dedi-
for closure, postclosure, or corrective action, whichever iscatedfund shall be adjusted annually to correct any deficien-
applicable, by establishing a dedicated fund or account thaty of the fund with respect to the adjusted cost estimates and
conformsto the requirements of this paragraph. A dedicatedmay be adjusted annually should the balance in the fund ex-
fund will be considered eligible if it complies with subpara- ceed the adjusted cost estimate.
graph 112.31(6)""(1) or (2), and all other provisions of this  112.31(7) General requirements.
paragraph, and documentation of this compliance has been a. Use of multiple financial mechanisms. An owner or
submitted to the department. operator may satisfy the requirements of this rule by estab-

(1) The fund shall be dedicated by state constitutionallishing more than one financialechanism per facility. The
provision or local government statute, charter, ordinance, omechanisms must be a combination of those mechanisms
order to pay for closure, postclosure, or corrective actionoutlinedin this rule and must provide financial assurance for
costsarising from the operation of the BMF landfill and shall an amount at least equal to the current cost estimate for clo-
be funded for the full amount of coverage or funded for partsure, postclosure, or corrective action, whichever is appli-
of the required amount of coverage and used in combinatiorable. The financial test and a guarantee provided by a cor-
with another mechanism(s) that provides the remaining covporateparent, sibling or grandparemiay not be combined if
erage. the financial statements of the two entities are consolidated.

(2) The fund shall be dedicated by state constitutional b. Use of one mechanism for multiple facilities. An
provision or local government statute, charter, ordinance, oowner or operator may satisfy the requirements of this rule
order as aeserve fund and shall be funded for no less than thdor multiple BMF landfillsby the use of one mechanism if the
full amount of coverage or funded for part of the required owner or operator ensures that the mechanism provides fi-
amount of coverage and used in combination with anothenancial assurance for an amount at least equal to the current
mechanism(s) that provides the remaining coverage. cost estimates for closure, postclosure, or corrective action,

(3) Paymentinto the dedicated fund must be made annu-whichever is applicable, for all BMF landfills covered.
ally by the owner or operator for ten years or over the per- c. Criteria. The language of the financial assurance
mitted life of the BMF landfill, whichever is shorter, in the mechanisms listed in this rule must ensure that the instru-
case of a dedicated fund for closure or postclosure; or ovements satisfy the following criteria:
one-half ofthe estimated length of an approved corrective ac- (1) The financial assurance mechanisms must ensure that
tion plan in the case of a response to a known release. This the amount of funds assured is sufficient to cover the costs of
referred toas the pay-in period. The initial payment into the closure, postclosure, or corrective action for known releases,
dedicated fund must be made before the initial receipt ofwhichever is applicable;
waste in the case of closure and postclosure or no later than (2) The financial assurance mechanisms must ensure that
120 days after the corrective action plan has been approvefidinds will be available in a timely fashion when needed;
by the department. (3) The financial assuranceechanismsust be obtained

(4) For adedicated fund used to demonstrate financial as-by the owner or operator prior to the initial receipt of solid
surancedor closure and postclosure, the first payment into thewaste and no later than 120 days after the corrective action
fund must be at least equal to the amount specified in subruleemedyhas been approved by the department until the owner
112.31(9) divided by the number of years in the pay-in peri-
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or operator is released from the financial assurance requiranents of this subrule, must comply with lowa Code Supple-

ments; and ment section 455B.306(9)"b.”
(4) The financial assurance mechanisms must be legally h. Yearly deposits. Deposits into the closure and post-
valid, binding, and enforceable under lowa law. closureaccounts shall be made at least yearly in the amounts

d. No permit shall be issued by the department pursuanspecified inthis subrule beginning with the close of the facili-
to lowa Code Supplement section 455B.305 unless the applity’s first fiscal year that begins after [the effective date of this
cant has demonstrated compliance with rule 567—rule]. The deposits shall baade within 30 days of the close
112.31(455B). of each fiscal year. The minimum yearly deposit to the clo-
112.31(8) Closure and postclosure accounts. The holdersure and postclosure accounts shall be determined using the
of a permit for a BMF landfill shall maintain a separate ac- following formula:

count for closure and postclosure as required by lowa Code CE - CB .
Supplement section 455B.306(9)‘b.” The account shallbe —pgps—— X TR = yearly deposit to accoun
specific to a particular facility. Where:

a. Definitions. For the purpose of this subrule, the fol- *" . <= ; .
lowing definitions shall apply: closilfe rgoesatgs theurrent cost estimate of closure and post

“Account” means a formal separate set of records. “~RY
“Current balance” means cash in an account establishegurggcgii?ss the current balanoéthe closure or posclo

pursuanto this subrule plus the current value of investments™". " - - .

of moneys collected pursuant to subrule 112.31(8) and use Il?PC(:jf_lrlnean? tﬁe reman}lnr? permn_teﬁ cl:gpe}m‘;yonsl, of

to purchase one or more of the investments listed at low. e Jandfill as of the start of the permit holder's fiscal year.
“TR” is the number of tons of solid waste disposed of at

Code section 12B.10(5). 2 b "
“Current cost estimate” means the closure cost estimatéhei faczl:llléyshnr éh%r%lo%g?crl'osure accounts may be com-
preparedand submitted to the department pursuant to Subruﬁ@ingled withother accounts so long as the amounts credited

é&gmﬁt@i SSrdngﬁt ;t)gsstgéczﬁ?erelfzo%tlac,)timate prepared a each account balance are reported separately pursuant to
; : : : aragraphs 112.31(3)“a” and 112.31(4)“a.”
b. Maneys in the accounts shall not be assigned for the j-  The department shall have full rights of access to all

begef'tlvcl’ér?éeg'tigrfhgxgggéjgfsséﬁﬁlOrf c:?\gg'u sed to pay anjunds existing in a facility's closure or postclosure account,
final iud me)r/na ainst a permit holder arising out of thgo)\:vn- %t the sole discretion of the department, if the permit holder

h'J g Y ; ﬁ ! ST arising ¢ it top 1S toundertake closure or postclosure activities after being
ership or operation of the site during its active life or after o toq to do so by a final agency action of the department.

closure. .
- - : These funds shall be used only for the purposes of funding
d. Withdrawal of funds. Except as provided in para- closure and postclosure activities at the site.

graph 112.31(8)“e,” moneys in the accounts may be with- 112.31(9) Amount of requi : - :
: . quired financial assurance. A fi-
drawn without department approval only for the purpose Ofnancialassurancmechanism established pursuant to subrule

funding closure, including partial closure, or postclosure ac-11» 31(6) : ; ;
o . . . shall be in the amount of the third-party cost esti-
tivities that are in conformance with a closure/postclosuremates required by subrules 112.31(3), 112.31(4), and

plan which has been submitted pursuant to SlJerIe112.31(5) except that the amount of the financial assurance
112.13(10). Withdrawals for activities not in conformance may be reduced by the sum of the cash balance in a trust fund
with aclosure/postclosure plan must receive prior written ap-4 Tocal government dedicated fund established to comply
proval from the department. Permit holders using a tru-s‘/vith subrule 112.31(8) plus the current value of investments
fund established pursuant to paragraph 112.31(6)"a" to saliSpa|q by saidrust fund or local government dedicated fund if

fy the requirements of thisile must comply with the require- n0e104'in one or more of the investments listed in lowa
ments of subparagraph 112.31(6)“a”(6) prior to withdrawal. Code section 12B.10(5).

e. Excess funds. If the balance of a closure or postclo-
sure account exceeds the current cost estimate for closure or ITEM 6. Amend 567—Chapter 114 by adopting the fol-
postclosure at any time, the permit holder may withdraw thelowing new rule:
excess funds so long as the withdrawal does not cause t

balance to be reduced below the amount of the current costd/—114.31(455B) Construction and demolition wastes
estimate. sanitary landfill financial assurance.

f. Initial proof of establishment of account. A permit _ 114.31(1) Purpose. The purpose of this rule is to imple-
holdershall submit a statement of account, signed by the perMent lowa Code section 455B.304(8) and Supplement sec-
mit holder, to the department by April 1, 2008, that indicatestion 455B.306(9) byroviding the criteria for establishing fi-
that accounts have been established pursuant to this subruf@@ncial assurance for closure, postclosure and corrective ac-
Permitholders for new BMF landfills permitted after April 1, tion at construction and demolition wastes sanitary landfills
2008, shall submit to the department, prior to the landfill’s (CND landfills).

initial receipt of waste a statement of account, signed by the , 114-31(2) Applicability. Therequirements of this rule ap-
permit holder. ply to all owners and operators of CND landfills accepting

. An account established pursuant to paragraphwaSte as of [the effective date of this rule] except owners or
112.31(6)“a’for trust funds or paragradii2.31(6)"" for lo- ~ Operators that argtate or federal government entities whose
cal government dedicated funds also satisfies the requiredebts and liabilities are the debts and liabilities of a state or
ments of this subrule, and the permit holder shall not be rethe United States.
quired to establish closure and postclosure accounts in addj- 14-31(3) Financial assurance for closure. The owner or
tion to said financial assurance accounts. operator of &ND landfill must establish financial assurance

Accounts established pursuant to paragraph 112_31(6)ua,for closure in accordance with the criteria in this rule. The
or 112.31(6)",” which are intended to satisfy the require- OWNer oroperator must provide continuous coverage for clo-
sure until released from this requirement by demonstrating

compliancewith subrules 114.26(13) and 114.13(10). Proof
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of compliance pursuant to paragraphs 114.31(3)“a” through 6. Cap vegetation soil placement;
“e” must be submitted by the owner or operator yearly by 7. Cap seeding, mulching and fertilizing;
April 1 and approved by the department. 8. Monitoring well, piezometer and gas control modifi-

a. The owner or operator shall submit the current versiorcations;
of department Form 542-8090, Sanitary Landfill Financial 9. Leachatesystem cleanout and extraction well modifi-
Assurancéreport Form, which contains, but is not limited to, cations;
the amount of the financial assurance, the annual financial 10. Monitoring well installations and abandonments;
statement required by lowa Code Supplement sections 11. Facility modifications to effect closed status;
455B.306(9)“e” and 455B.306(7)"c,” and the current bal- 12. Engineering and technical services;
ances of the closure and postclosure accounts at the time of 13. Legal, financial and administrative services; and
submittal as required by lowa Code Supplement section 14. Closurecompliance certificationand documentation.
455B.306(9)"b.” d. Forpublicly owned CND landfills, the owner or oper-

b. The owner or operator shall submit a copy of the fi- ator shall submit to the department a copy of the owner’s or
nancial assurance instrumentshe documents establishing operator’'s most recent annual audit report in the form pre-
the financial assurance instruments in an amount equal to ascribed by the office of the auditor of the state of lowa.
greaterthan the amount specified in subrule 114.31(9). Doc- e. Privately heldND landfills shall submian affidavit
umentation fothe mechanism(s) used to demonstrate finan-from the owner or operator indicating that a yearly review
cial assurance shall contain, anh@imum, theitems required  has been performed by a certified public accountant to deter-
to be submitted as specified in paragraphs 114.31(6)"a” tanine whether the privately owned landfill is in compliance
“i.” with this rule. The affidavit shall state the name of the certi-

c. The owner or operator shall submit a detailed writtenfied public accountant, the dates and conclusions of the re-
estimate, in current dollars, certified by an lowa-licensedview, and thesteps taken to rectify any deficiencies identified
professional engineer, of the cost of hiring a third party toby the accountant.
closethe CND landfill in accordance with tlebosure plan as 114.31(4) Financial assurance for postclosure. The owner
required by subrules 114.26(13) and 114.13(10). Such estier operator of a CND landfill must establish financial assur-
mate must be available at any time during the active life ofance for the costs of postclosuraatordance with the crite-
the landfill. ria in this rule. The owner or operator must provide continu-

(1) The cost estimate must equal the cost of closing theous coverage for postclosure until released from this require-
CND landfill at any time during the permitted life of the fa- ment by demonstrating compliance with the postclosure plan
cility when the extent and manner of its operation would and the closure permit. Proof of compliance pursuant to
make closure the most expensive. paragraphs 114.31(4)"a” through “e” must be submitted by

(2) The costs contained in the third-party estimate for clo-the owner or operator yearly by April 1 and approved by the
sure must be accurate and reasonable when compared to tHepartment.
cost estimates used by other similarly situated landfills in a. The owner or operator shall submit the current version
lowa. of department Form 542-8090, Sanitary Landfill Financial

(3) During the active life of the landfill, the owner or op- Assurancdreport Form, which contains, but is not limited to,
erator must annually adjust the closure cost estimate fothe amount of the financial assurance, the annual financial
inflation. statement required by lowa Code Supplement sections

(4) The owner or operator must, annually or at the time 0f455B.306(9)“e” and 455B.306(7)“c,” and the current bal-
application for a permit amendment that increases closurances of the closure and postclosure accounts required by
costs, whichever occurs first, increase the closure cost estiowa Code Supplement section 455B.306(9)“b.”
mate and the amount of financial assurance provided if b. The owner or operator shalibmit a copy of the docu-
changes to the closure plan or CND landfill conditions in- ments establishing a financial assurance instrument in an
crease the maximum cost of closure at any time during the@mount equal to or greatéran the amount specified in sub-
remaining active life of the facility. rule 114.31(9). Documentation for the mechanism(s) used to

(5) The owner or operator may reduce the amount of fi-demonstrate financial assurance shall contain, at a minimum,
nancial assurance for closure if the most recent estimate ahe items required to be submitted as specified in paragraphs
the maximum cost of closure at any time during the active life114.31(6)“a” to “i.”
of the facility is less than the amount of financial assurance c. The owner or operator shall submit a detailed written
currentlyprovided. Prior to the reduction, the owner or oper- estimate, in current dollars, certified by an lowa-licensed
atormust submit to the department the justification for the re-professional engineer, of the cost of hiring a third party to
duction of the closure cost estimate and the updated docuzonductpostclosure for the CND landfill in compliance with
mentation required by paragraphs 114.31(3)"“a” through “e”"the postclosure plan developed pursuant to subrules
and receive department approval for the reduction. Approvall14.26(14) and 114.13(10). The cost estimate must account
or denial shall be issued within 30 days of receipt of the refor the total cost of conducting postclosure, as described in
duction request. the plan, for the entire postclosure period.

(6) The third-party estimate submitted to the department (1) The cost estimate for postclosure must be based on the
mustinclude the site area subject to closure and account for ahost expensive costs during the entire postclosure period.
least the following factors determined by the departmentto (2) The costs contained in the third-party estimate for

be minimal necessary costs for closure: postclosuranust be accurate and reasonable when compared
1. Closure and postclosure plan document revisions;  to the cost estimates used by other similarly situated landfills
2. Site preparation, earthwork and final grading; in lowa.
3. Drainage control culverts, piping and structures; (3) During the active life of the CND landfill and during
4. Erosion control structures, sediment ponds and terthe postclosure period, the owner or operator must annually
races; adjust the postclosure cost estimate for inflation.

5. Final cap construction;
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(4) The owner or operator must, annually or at the time ofmust submit to the department the estimate and financial as-
application for a permit amendment that increases postclosurance documentation within 30 days of department ap-
sure costs, whichever occurs first, increase the estimate argroval of the corrective action plan.
the amount of financial assurance provided if changes in the (1) The owner or operator must annually adjust the esti-
postclosure plan or CND landfill conditions increase the mate for inflation until the corrective action plan is com-
maximum cost of postclosure. pleted.

(5) The owner or operator may reduce the amount of fi-  (2) The owner or operator must increase the cost estimate
nancial assurance for postclosure if the most recent estimatand the amount of financial assurance provided if changes in
of the maximum cost of postclosure beginning at any timethe corrective action plan or CND landfill conditions in-
duringthe active life of the facility is less than the amount of crease the maximum cost of corrective action.
financial assurance currently provided. Prior to the reduc- (3) The owner or operator may reduce the amount of the
tion, the owner or operator must submit to the department theostestimate and the amount of financial assurance provided
justificationfor the reduction of the postclosure cost estimateif the estimate exceeds the maximum remaining costs of the
and the updated documentation required by paragraphsemaining corrective action. The owner or operator must
114.31(4)"a” through “e” and must receive department ap-submitto the department the justification for the reduction of
proval for the reduction. Approval or denial shall be issuedthe cost estimate and documentation of financial assurance.
within 30 days of receipt of the reduction request. b. The owner or operator of a CND landfill required to

(6) The third-party estimate submitted to the departmentundertake a corrective action plan must establish financial
must include the site area subject to postclosure and accouassurancéor the most recent correctiagetion plan by one of
for at least the following factors determined by the depart-the mechanisms prescribed in subrule 114.31(6). The owner

ment to be minimal necessary costs for postclosure: or operator must provide continuous coverage for corrective
1. Generabkite facilities, access roads and fencing main- action until released from financial assurance requirements
tenance; by demonstrating compliance with the following:
2. Cap and vegetative cover maintenance; (1) Uponcompletion of the remedy, the owner or operator

3. Drainage and erosion control systems maintenance; must submit to the department a certification of compliance
4. Groundwater to waste separation systems maintewith the approved corrective action plan. The certification

nance; must be signed by the owner or operator and by an lowa-
5. Gas control systems maintenance; licensed professional engineer.
6. Gas control systems monitoring and reports; (2) Upon department approval of completion of the cor-
7. Groundwater and surface water monitoring systemsrectiveaction remedy, the owner or operator shall be released
maintenance; from the requirements for financial assurance for corrective
8. Groundwater and surface water quality monitoring action.
and reports; 114.31(6) Allowable financial assurance mechanisms.
9. Groundwatemonitoring systems performance evalu- The mechanisms used to demonstrate financial assurance as
ations and reports; required by lowa Code Supplement section 455B.306(9)“a”
10. Leachate control systems maintenance; mustensure that the funds necessary to meet the costs of clo-

11. Leachate management, transportation and disposal; sure, postclosure, and corrective action for known releases
12. Leachate control systems performance evaluationsvill be available whenever the funds are needed. Owners or

and reports; operators must choose from options in paragraphs
13. Facility inspections and reports; 114.31(6)“a” to “i.”
14. Engineering and technical services; a. Trust fund.
15. Legal, financial and administrative services; and (1) An owner or operator may demonstrate financial as-

16. Financial assurance, accounting, audits and reports. surance foclosure, postclosure, or corrective action, which-
d. For pblicly owned CND landfills, the owner or oper- ever is applicable, by establishing a trust fund which con-
ator shall submit to the department a copy of the owner’s oforms to the requirements of this subrule. The trustee must
operator’s most recent annual audit report in the form pre-be an entity which has the authority to act as a trustee and
scribed by the office of the auditor of the state of lowa. whose trust operations are regulated and examined by a fed-
e. Privately heldCND landfills shall submian affidavit eral or state agency. A copy of the trust agreement must be
from the owner or operator indicating that a yearly review submitted pursuant to subrules 114.31(3), 114.31(4), and
has been performed by a certified public accountant to detert14.31(5) and placed in the facility’s official files.
mine whether the privately owned landfill is in compliance  (2) Payments into the trust fund must be made annually
with this rule. The affidavit shall state the name of the certi-by the owner or operator over ten years or over the remaining
fied public accountant, the dates and conclusions of the relife of the CND landfill, whichever is shorter, ihe case of a
view, and thesteps taken to rectify any deficiencies identified trust fund for closure or postclosure; or over one-half of the
by the accountant. estimated length of the corrective action plan in the case of
114.31(5) Financial assurance for corrective action. response to known release. This period is referred to as the
a. An owner or operator required to undertake correctivepay-in period.
action pursuant to subrules 114.26(4) through 114.26(9), in- (3) For a trust fund used to demonstrate financial assur-
clusive,must have a detailed written estimate prepared by ar@nce for closure and postclosure, the first payment into the
lowa-licensed professional engineer, in current dollars, offund must be at least equal to the amount specified in subrule
the cost of hiring a third party to perform the required correc-114.31(9)for closure or postclosure divideg the number of
tive action. The estimate must account for the total costs ofears in the pay-in period as defined in subparagraph
the activities described in the approved corrective action plarl14.31(6)“a’(2). The amount of subsequent payments must
for the entire corrective action period. The owner or operatobe determined by the following formula:
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CE - CB lar 570 of the U.S. Department of the Treasury. The state
Payment = B VA shall not be considered a party to the surety bond.

where CE is the amount specified in subrule 114.31(9) for, (2) The penal sum of the bond must be |In an amountfat
closure or postclosure (updated for inflation or other least equal to the amount specified in subrule 114.31(9) for
changes), CB ithe current balance of thesst fundand Y is closureand postclosure or corrective actiemichever is ap-

L - ; licable.
the number of years remaining in the pay-in period. P :
(4) For a trust fund used to demonstrate financial assury (3) Under the terms of the bond, the surety will become

ance for corrective action, the first payment into the trust lable on the bond obligation when the owner or operator

fails to perform as guaranteed by the bond and also upon
fund must be at least equal to one-half of the current cost esti-" %
mate for corrective action divided by the number of years in?ﬂcgl(g)‘?.g?,(g)he department pursuant to subparagraph

the corrective action pay-in period as defined in subpara- (4) Th .
e e owner or operator must establish a standby trust
graph 14.31(6)"a"(2). The amount of subsequent paymentsfund_ The standby trust fund must meet the requirements of

must be determined by the follogéngjornél\jla. paragraph 114.31(6)“a” except the requirements for initial
Payment = _ — payment and subsequent annual payments specified in sub-
Y paragraphs 114.31(6)"“a"(2) through (5).
where RB ighe most recent estimate of the required trust fund (5) Payments made under the terms of the bond will be
balance forcorrective action, which is the total cost that will deposited by the surety directly into the standby trust fund.
be incurred during the second half of the corrective action pePayment$rom the trust fund must be approved by the trustee
riod, CV is the current value of the trust fund, and Y is theand the department.
number of years remaining in the pay-in period. (6) Underthe terms of the bond, the surety may cancel the
(5) The initial payment into the trust fund must be madebond by sending notice of cancellation by certified mail to
beforethe initial receipt of waste or before the cancellation of the owner or operator and to the department 120 days in ad-
an alternative financial assurance mechanism, in the case afance of cancellation. When such notice is provided, the
closure and postclosure; or no later than 120 days after thewner or operator shall, within 60 days, provide to the de-
corrective action remedy has been approved by the deparpartment adequate proof of alternative financial assurance,
ment. notice from the surety of withdrawal of the cancellation, or
(6) The owner or operator, or other person authorized toproof of adeposit into the standby trust fund of a sum equal to
conduct closure, postclosure, or corrective action activitiesthe amount of the bond. If the owner or operator has not com-
may request reimbursement frehe trustee for these expen- plied with this subparagraph within the 60-day time period,
ditures, including partial closure, as the expenditures are inthis shall constitute a failure to perform and the department
curred. Requests for reimbursement will be granted by theshall notify the surety, prior to the expiration of the 120-day
trusteeonly if sufficient funds areemaining in the trust fund  notice period, that such a failure has occurred.
to cover the remaining costs of closure, postclosure, or cor- (7) The bond must be conditioned upon faithful perfor-
rective action and if justification and documentation of the mance bythe owner or operator of all closure, postclosure, or
costsare placed in the operating record. The owner or operaeorrective action requirements of the Code of lowa and this

tor must submit to thdepartment documentationtbe justi- rule. Afailure tocomply with subparagrapti4.31(6)“b”(6)
fication for reimbursement and verification that reimburse- shall also constitute a failure to perform under the terms of
ment has been received. the bond.

(7) The trust fund may be terminated by the owner or op- (8) Liability under the bond shall be for the duration of the
erator onlyif the owner or operator substitutes alternative fi- operation, closure, and postclosure period.
nancial assurance as specified in this rule or if the owner or (9) The owner or operator may cancel the bond only if al-
operator is no longer required to demonstrate financial reternative financial assurance is substituted prior to cancella-
sponsibility in accordance with this rule. tion or if theowner or operator is no longer required to dem-
(8) After the pay-in period has been completed, the trustonstrate financial responsibility in accordance with this rule.
fund shall be adjusted annually to correct any deficiency of c¢. Letter of credit.
the fund with respect to the adjusted cost estimate and may be (1) An owner or operator may demonstrate financial as-
adjusted annually should the balance in the fund exceed thsurance foclosure, postclosure, or corrective action, which-
adjusted cost estimate. ever is applicable, by obtaining an irrevocable standby letter
b. Surety bond guaranteeing payment or performance. of credit which conforms to the requirements of this para-
(1) An owner or operator may demonstrate financial as-graph. The letterof credit must be &ctive before the initial
surance foclosure or postclosure by obtaining a payment orreceipt of waste or before the cancellation of an alternative
performance surety bond which conforms to the require-financial assurance mechanism, in the case of closure and
ments of this subrule. An owner or operator may demon-postclosure; or nfater than 120 days after the corrective ac-
stratefinancial assurance for corrective actiondipfaining a  tion plan is approved by the department. The owner or opera-
performance bond which conforms to the requirements oftor must submit to the department a copy of the letter of credit
thissubrule. The bond must b#ective before the initial re- and place a copy in the facility’s official files. The issuing
ceipt of waste or before the cancellation of an alternative fi-institution must be an entityhich has the authority to issue
nancial assurance mechanism, in the case of closure ardtters ofcredit and whose letterf-credit operations are reg-
postclosure; or ntater than 120 days after the corrective ac- ulated and examined by a federal or state agency.
tion remedy has been approved by the department. The own- (2) A letter from the ownewr operator referring to the let-
er or operator must submit a copy of the bond to the departter of credit by numbeissuing institution, and date, and pro-
mentand keep a copy in the facility’s official files. The sure- viding the name and address of the facility, and the amount of
ty company issuing the bond must, at a minimum, be amondunds assured, muse included with the letter of credit sub-
those listed as acceptable sureties on federal bonds in Circumitted to the department and placed in the facility’s files.
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(3) The letter of credit must be irrevocable and issued forbe granted by the insurer only if the remaining value of the
a period of at least one year in an amount at least equal to thmolicy is sufficientto cover the remaining costs of closure or
amount specified in subrule 114.31(9) for closure, postclo-postclosure, and if justification and documentation of the
sure or correctivaction, whichever is applicable. The letter cost are placed in the operatirggord. The owner or opera-
of credit must provide that the expiration date will be auto-tor must submit to thdepartment documentationtbi justi-
maticallyextended for a period of at least one year unless thdication for reimbursement and verification that the reim-
issuinginstitution has canceled the letter of credit by sendingbursement has been received.
notice ofcancellation by certified mail to the owner or opera-  (5) Eachpolicy must contain a provision allowing assign-
tor and to the department 120 days in advance of cancellament of the policy to auccessor owner aperator. Such as-
tion. When such notice is provided, the owner or operatorsignment may be conditional upon consent of the insurer,
shall, within 60 days, provide to the department adequatgrovided that such consent is not unreasonably refused.
proof ofalternative financial assurance, notice of withdrawal (6) The insurance policy must provide that the insurer
of cancellation, or proof of a deposit of a sum equal to themay not cancel, terminate or fail to renew the policy except
amount otthe letter of credit into the closure and postclosurefor failure to pay the premium. The automatic renewal of the
accountsstablished pursuant to lowa Code Supplement secpolicy must, at a minimum, provide the insured with the op-
tion 455B.306(9)"b.” If the owner or operator has not com- tion of renewal at the face amount of the expiring policy. If
plied with this subparagraph within the 60-day time period, there is a failure to pay the premium, the insurer may cancel
the issuer of the letter of credit shall deposit a sum equal tahe policy by sending notice of cancellation by certified mail
the amount of the letter of credit into the closure and postcloto the owner or operator and to the department 120 days in
sure accounts established by the owner or operator pursuaativance of cancellation. When such notice is provided, the
to lowa Code Supplement section 455B.306(9)“b.” The pro-owner or operator shall, within 60 days, provide to the de-
vision of funds by the issuer of the letter of credit shall be partment adequate proof of alternative financial assurance,
considered aissuance of a loan to the owner or operator, andnotice from the insurer of withdrawal of cancellation, or
the terms of that loan shall be governed by the letter of crediproof of a deposit of a sum equal to the amount of the insur-
or subsequent agreement between those parties. The staace coverage into the closure and postclosure accounts es-
shall not be considered a party to this credit transaction. tablished pursuant to lowa Code Supplement section
(4) The owner or operator may cancel the letter of credit455B.306(9)"b.” If the owner or operator has not complied
only if alternative financial assurance is substituted prior towith this subparagraph within the 60-day time period, this
cancellation oif the owner or operator is no longer required shall constitute a failure to perform and shall be a covered
to demonstrate financial responsibility in accordance witheventpursuant to the terms of the insurance policyailare
this rule. by the owner or operator to comply with this subparagraph
d. Insurance. within the 60-day period shall make the insurer liable for the
(1) An owner or operator may demonstrate financial as-closure and postclosure of the covered facility up to the
surance for closure, postclosure, or corrective action by obamount otthe policy limits, which shall be equal to the most
taininginsurance which conforms to the requirementshisf recently submitted cost estimates.
paragraph. The insurance must be effective before the initial (7) Forinsurance policies providing coverage for postclo-
receipt of waste or prior to cancellation of an alternative fi- sure, commencing dhe date that liability to make payments
nancial assurance, in the case of closure and postclosure; pursuant to the policy accrues, the insurer will thereafter
no later than 120 days after the corrective action plan haannually increase the face amount of the policy. Such in-
beenapproved by the department. At a minimum, the insurercrease must be equivalent to the face amount of the policy,
must be licensed to transact the business of insurance, or bessany payments made, multiplied by an amount equivalent
eligible to provide insurance as an excess or surplus lines into 85 percent of the most recent investment rate or of the
surer, inone or more states. The owner or operator must subequivalent coupon-issue yield announced by the U.S. Trea-
mit to the department a copy of the insurance policy and resury for 26-week treasury securities.
tain a copy in the facility’s official files. (8) The owner or operator may cancel the insurance only
(2) The closure or postclosure insurance policy mustif alternative financial assurance is substituted prior to can-
guaranteghat funds will be available tlose the CND land-  cellation or if the owner or operator is no longer required to
fill whenever final closure occurs or to provide postclosure demonstrate financial responsibility in accordance with this
for the CND landfill whenever the postclosure period begins,rule.
whichever isapplicable. The policy must also guarantee that e. Corporate financial test. An owner or operator that
once closure or postclosure begins, the insurer will be resatisfies theequirements of this paragraph may demonstrate
sponsibldor the paying out of funds to the owner or operator financial assurance up to the amount specified below:
or other person authorized to conduct closure or postclosure, (1) Financial component. The owner or operator must
up to an amount equal to the face amount of the policy. satisfy the requirements of numbered paragraphs
(3) The insurance policy must be issued for a face amouni14.31(6)“e"(1)“1,”“2,” and “3,” to meet the financial com-
at least equal to the amowsptecified in subrulé14.31(9) for ~ ponent of the corporate financial test.
closure, postclosure, oorrective action, whichever is appli- 1. The owner or operator must satisfy one of the follow-
cable. The term “face amount” means the total amount théng three conditions:
insurer isobligated to pay under the policy. Actual payments e A current rating for its senior unsubordinated debt of
by the insurer will not change the face amount, although theAAA, AA, A, or BBB as issued by Standard & Poor’s or Aaa,
insurer’sfuture liability will be lowered byhe amount of the  Aa, A or Baa as issued by Moody’s; or
payments. e Arratio of less than 1.5 comparing total liabilities to
(4) An owner or operator, or any other person authorizednet worth (net worth calculations may not include future per-
to conduct closure or postclosure, may receive reimbursemitted capacity of the subject landfill as an asset); or
mentsfor closure or postclosure expenditures, including par-
tial closure, as applicable. Requests for reimbursement will
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e Aratio of greater than 0.10 comparing the sum of net114.31(6)"“e”(1)but which differs from data in the audited fi-
incomeplus depreciation, depletion and amortization, minusnancial statements referred to in numbered paragraph
$10 million, to total liabilities; 114.31(6)“e"(2)"2,"then a special report from the owner’s or

2. The tangible net worth, excluding future permitted ca- operator’s independent certified public accountant to the
pacity ofthe subject landfill, of the owner or operator must be owner or operator is required. The special report shall be
greater than: basedipon an agreed-upon procedures engagement in accor-

e The sum of the current closure, postclosure, and cor-dance with professional auditing standards and shall describe
rectiveaction cost estimates and any other environmental obthe procedures performed in comparing the data in the certi-
ligations,including guarantees, covered by this financial testfied public accountanttetter derived from the independent-
plus $10 million except as provided in the second bulletedly audited, year-end financial statements for the latest fiscal
paragraph of numbered paragraph 114.31(6)“e"(1)“2"; or year with the amounts in such financial statements, the find-

» Net worth of $10 million, excluding future permitted ings of that comparison, and tfeasons for anglifferences.
capacity of thesubject landfill, plus the amount of any guar- 4. If the certified public accountant’s letter provides a
antees that have not been recognized as liabilities on the fidemonstration thahe owner or operator has assured for en-
nancial statements, provided that all of the current closureyironmental obligations as provided in the second bulleted
postclosure, and corrective action costs and any other enviparagraph of numbered paragraph 114.31(6)"e"(2)"1,” then
ronmental obligations covered by a financial test are recogihe letter shall include r@port from the independent certified
nized adiabilities on the owner’s or operator’s audited finan- public accountant that verifies that all of the environmental
cial statements, and subject to the approval of the deparwbligations coveredly a financial test have been recognized
ment; and as liabilities on the audited financial statements and that doc-

3. The owner or operator must have, located in theuments how these obligations have been measured and re-
United States, assets, excluding future permitted capacity oported, and verifies that the tangible net worth of the owner
the subject landfill, amounting to at least the sum of currentor operator is at least $10 million plus the amount of any
closure postclosure, and corrective action cost estimates anguarantees provided.
any other environmental obligations covered by a financial (3) The owner or operator may cease the submission of
test as described in subparagraph 114.31(6)“e"(5). the information required by paragraph 114.31(6)“e” only if

(2) Record-keeping and reporting requirements. Thealternative financial assurance is substituted prior to can-
owner or operator must submit the following records to thecellation or if the owner or operator is no longer required to
department and place a copy in the facility’s official files demonstrate financial responsibility in accordance with this
prior to theinitial receipt of solid waste or cancellation of an rule.
alternativefinancial assurance instrument, in the casgaf (4) The department may, based on a reasonable belief that
sure and postclosure; or no later than 120 days after the cothe owner or operator may no longer meet the requirements
rective action plan has been approved by the department: of subparagraph 114.31(6)“e”(1), require the owner or oper-

1. A letter signed by a certified public accountant and ator toprovide reports of its financial condition in addition to
based upon a certified audit that: or including current financial test documentation as specified

» Listsall the current cost estimates covered by a finan-in subparagraph 114.31(6)"e”(2). If the department finds
cial test including, but not limited to, cost estimates requiredthat the owner or operator no longer meets the requirements
by subrules 114.31(3) to 114.31(5); cost estimates requiredf subparagraph 114.31(6)“e”(1), the owner or operator must
for municipal solid waste management facilities pursuant toprovide alternative financial assurance that meets the re-
40 CFR Part 258; cost estimates required for UIC facilitiesquirements of this rule.
under 40CFR Part 144, if applicable; cost estimates required (5) Calculation of costs to be assured. When calculating
for petroleum underground storage tank facilities under 40the current cost estimates for closure, postclosure, corrective
CFR Part 280, if applicable; cost estimates required for PCBaction, orthe sum of the combination of such costs to be cov-
storage facilities under 40 CFR Part 761, if applicable; andered, and any other environmental obligations assured by a
cost estimates required for hazardous waste treatment, stofinancialtest referred to in paragrafth4.31(6)“e,” the own-
age, and disposal facilities under 40 CFR Parts 264 and 26®r or operator must include cost estimates required for sub-
if applicable; and rules 114.31(3) to 114.31(5); cost estimates for municipal

» Provides evidence demonstrating that the owner orsolid waste management facilities pursuant to 40 CFR Sec-
operator meets the conditions of subparagraphtion 258.74; and cost estimates required for the following en-
114.31(6)"e"(1). vironmental obligations, if the owner or operator assures

2. A copy of the independent certified public accoun- those environmentabligations through &inancial test: ob-
tant'sunqualified opinion of the owner’s or operator’s finan- ligations associated with UIC facilities under 40 CFR Part
cial statements for the latest completed figealr. To be eli- 144, petroleum underground storage tank facilities under 40
gible touse the financial test, the owner’s or operator’s finan- CFR Part 280, PCB storage facilities under 40 CFR Part 761,
cial statements must receiae unqualified opinion from the and hazardous waste treatment, storage, and disposal facili-
independentertified public accountant. An adverse opinion ties under 40 CFR Parts 264 and 265.
or disclaimer of opinion shall be cause for disallowance of f. Local government financial test. An owner or opera-
this mechanism. A qualified opinion related to the demon-tor that satisfies the requiremenftghis paragrapmay dem-
stration of financial assurance may, at the discretion of theonstrate financial assurance up to the amount specified be-
department, be cause for disallowance. If the departmeniow:
does not allow use of the corporate financial test, the owner (1) Financial component.
or operator must provide alternative financial assurance that 1. The owner or operator must satisfy one of the follow-
meets the requirements of this rule. ing requirements:

3. If the certified public accountant’s letter providing ev- < If the owner or operator has outstanding, rated, gener-
idence of financial assurance includes financial data whichal obligation bonds that are not secured by insurance, a letter
shows that the owner or operator satisfies subparagraphf credit, or other collateral or guarantee, the owner or opera-
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tor must have a current rating of Aaa, Aa, A, or Baa, as issuedardsBoard Statement 18 ensures compliance with this pub-
by Moody’s, or AAA, AA, A, or BBB, as issued by Standard lic notice component.
& Poor’s, on all such general obligation bonds; or (3) Record-keeping and reporting requirements.
e The owner or operator must satisfy both of the follow- 1. The local government owner or operator must submit
ing financial ratios based on the owner’s or operator’'s mosto the department the following items:
recentaudited annual financial statemeatratio ofcash plus e Aletter signed by the local government’s chief finan-
marketable securities to total expenditures greater than ocial officer that lists all the current cost estimates covered
equal to 0.05, and a ratio of annual debt service to total exby a financial test, as described in subparagraph
penditures less than or equal to 0.20. 114.31(6)“f"(4); provides evidence and certifies that the
2. The owner or operator must prepare its financial statelocal government meets the conditions of numbered para-
ments in conformity with Generally Accepted Accounting graphs 114.31(6)“f"(1)“1,” “2,” and “3"; and certifies that
Principlesor Other Comprehensive Bases of Accounting andthe local government meets the conditions of subparagraphs
have itsfinancial statementsudited by an independent certi- 114.31(6)"“f"(2) and (4); and
fied public accountardr the office of the auditor of the state e The local government’s annual financial report indi-
of lowa. The financial statement shall be in the form pre-catingcompliance with the financial ratios required by num-
scribed by the office of the auditor of the state of lowa. bered paragraph 114.31(6)“f"(1)“1,” second bulleted para-
3. Alocal government is not eligible to assure its obliga- graph, ifapplicable, and the requirements of numbered para-

tions in paragraph 114.31(6)"f" if it: graph 114.31(6)“"(1)*2” and the third and fourth bulleted
e Is currently in default on any outstanding general ob- paragraphs of numbered paragraph 114.31(6)“f"(1)“3,” and
ligation bonds; or also indicating that the requirements of Governmental Ac-

e Has any outstanding general obligation bonds ratedcounting Standards Board Statement 18 have been met.
lower than Baa as issued by Moody’s or BBB as issued by 2. The items required in numbered paragraph
Standard & Poor’s; or 114.31(6)“"(3)"“1” must be submitted to the department and

* Operated at deficit equal to 5 percent or more of total placed in the facility’s official files prior to the receipt of
annual revenue in each of the past two fiscal years; or waste or prior to the cancellation of an alternative financial

* Receives an adverse opinion or disclaimer of opinionassurancenechanism, itthe case of closure and postclosure;
from the independent certified public accountant or office or, in the case of corrective action, not later than 120 days af-
of the auditor of the state of lowa auditing its financial ter the corrective action plan is approved by the department.
statement as required under numbered paragraph 3. After the initial submission of the required items and
114.31(6)“f"(1)“2.” A gqualified opinion that is related to the their placement in the facility’s official files, the local gov-
demonstration diinancial assurance magt the discretion of ~ ernment owner or operator must update the information and
the department, be cause for disallowance of this mechanisnplace the updated information in the facility’s official files

4. The following terms used in this paragraph are de-within 180days following the close of the owner’s or opera-
fined as follows: tor’s fiscal year.

e “Cash plus marketable securities” means all the cash 4. The owner or operator may cease the submission of
plus marketable securities held by the local government orthe information required by paragraph 114.31(6)“” only if
the last day of a fiscal year, excluding cash and marketabl@lternative financial assurance is substituted prior to can-
securities designated to satisfy past obligations such as peellation or if the owner or operator is no longer required to
sions. demonstrate financial responsibility in accordance with this

* “Debt service” means the amount of principal and in- rule.
terest due on a loan in a given time period, typically the cur- 5. A local government must satisfy the requirements of
rent year. the financial test at the close of each fiscal year. If the local

« “Deficit” means total annual revenues minus total government owner or operator no longer meets the require-
annual expenditures. ments of the local government financial test, the local gov-

» “Total expenditures” means all expenditures, exclud- ernment must, within 180 days following the close of the
ing capital outlays and debt repayment. owner’s or operator’s fiscal year, obtain alternative financial

e “Total revenues” means revenues from all taxes andassurance that meets the requirements of this rule, place the
feesexcluding revenue from funds managed by local govern-required submissiorfer that assurance in the operating rec-
ment on behalf of a specific third party and does not includeord, and notify the department that the owner or operator no

the proceeds from borrowing or asset sales. longermeets the criteria of the financial test and that alterna-
(2) Publicnotice component. The local government own- tive financial assurance has been obtained. .
er or operator must include disclosoféhe closure and post- 6. The department, based on a reasonable belief that the

closure costs assured through the financial test in its nextocal government owner or operator may no longer meet the
annual audit report prior to the initial receipt of waste at therequirements of the local government financial test, may re-
facility or priorto cancellation of an alternative financial as- quireadditional reports of financial conditions from the local
surance mechanism, whichever is later. A reference to corgovernment.If the department finds, dhe basis of such re-
rective action costs must be placed in the next annual audforts or other information, that the owner or operator no lon-
report after the corrective action plan is approved by the deger meets the requirements of the local government financial
partment.For the first year the financial test is used to assuretest, the local government must provide alternative financial
costs at a particular facility, the reference may instead bessurance in accordance with this rule.
placed in thdacility’s official files until issuance of the next (4) Calculation ofcosts to be assured. The portion of the
available annual audit report if timing does not permit the closure, postclosure, and corrective action costs which an
reference to be incorporated into the most recently issue@wner or operator may assure under this paragraph is deter-
annual audit report or budget. For closure and postclosurgined as follows:
costs, conformance with Governmental Accounting Stan- 1. If the local government owner or operator does not as-
sure other environmental obligations through a financial test,
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the owner or operator may assure closure, postclosure, amat operator and the department, as evidenced by the return re-
correctiveaction costs that equal up to 43 percent of the localceipts.
government’s total annual revenue. 3. If notice of cancellation is given, the owner or opera-

2. If the local government assures other environmentalttor must, within 90 days following receipt of the cancellation
obligations through a financial test, including those associ-notice by the owner or operator and the department, provide
atedwith UIC facilities under 40 CFR Section 144.62, petro- to the department adequate proof of alternative financial as-
leum underground storage tank facilities under 40 CFR Parsurance, notice frorthe guarantor of withdrawal of the can-
280, PCB storage facilities under 40 CFR Part 761, and hazeellation, or poof of the establishment of a fully funded trust
ardouswaste treatment, storage, and disposal facilities undefund pursuant to paragraph 114.31(6)“a.” If the owner or op-
40 CFR Parts 264 and 265, the owner or operator must aderator fails to comply with the provisions of this numbered
those costs to the closure, postclosure, and corrective actigparagraph within the 90-day period, the guarantor must pro-
costs it seeks to assure under this paragraph. The total thaide that alternative financial assurance prior to cancellation
may be assured must not exceed 43 percent of the local gowf the corporate guarantee.
ernment’s total annual revenue. (4) If a corporate guarantor no longer meets the require-

3. The owner or operator must obtain an alternative fi-ments of paragraph 114.31(6)“e,” the owner or operator
nancial assurance instrument for those costs that exceed thmeust, within 90 days, obtain alternative financial assurance
limits set in numbered paragraphs 114.31(6)“f"(4)“1” and and submit proof of alternative financial assurance to the de-
“2." partment. Ithe owner or operatdails toprovidealternative

g. Corporate guarantee. financial assurance within the 90-day period, the guarantor

(1) An owner or operator may meet the requirements ofmust provide that alternative financial assurance within the
this paragraph by obtaining a written guarantee. The guarannext 30 days.
tor must be the direct or higher-tier parent corporation of the (5) The owner or operator is no longer required to meet
owneror operator, an owner or operator whose parent corpothe requirements of paragraph 114.31(6)“g” upon the sub-
ration isalso the parent corporation of the owner or operator,mission to the department of proof of the substitution of al-
or an owner or operator with a “substantial business relationternativefinancialassurance or if the owner or operator is no
ship” with the owner or operator. The guarantor must meetonger required to demonstrate financial responsibility in ac-
the requirements for owners or operators in paragrapltordance with this rule.
114.31(6)“g”and must comply with the terms of the guaran- h. Local government guarantee. An owner or operator
tee. A certified copy of the guarantee must be placed in thenay demonstrate financial assurance for closure, postclo-
facility’s operating record along with copies of the letter sure, or corrective action by obtaining a written guarantee
from acertified public accountant and the accountaois- provided by a local government or jointly provided by the
ions. If the guarantor’s parent corporation is also the pareninembers of an agency established pursuant to lowa Code
corporation othe owner or operator, the letter from the certi- chapter 28E. The guarantor must meet the requirements of
fied public accountant must describe the value received irthe local government financial test in paragraph.31(6)"f”
consideration of the guarantee. If the guarantor is an owneand must comply with the terms of a written guarantee.
or operator with a “substantial business relationship” with (1) Terms of the written guarantee. The guarantee must
the owner or operator, this letter must describe this “substanbe effective before the initial receipt of waste or before the
tial business relationship” and the value received in considereancellation of alternative financiassurance, in the case of
ation of the guarantee. closure and postclosure; or no later than 120 days after the

(2) The guarantee must be effective and all required subeorrective action plan is approved by the department. The
missiongmade to the department prior to the initial receipt of guarantee must provide that:
waste otefore cancellation of an alternative financial mech- 1. If the owner or operator fails to perform closure, post-
anism, inthe case oflosure and postclosure; arthe case of  closure, orcorrective action of a facility covered by the guar-
corrective action, no later than 120 days after the correctiveantee or fails to obtain alternative financial assurance within
action plan has been approved by the department. 90 days of notice of intent to cancel pursuant to numbered

(3) The terms of the guarantee must provide that: paragraphs 114.31(6)“h"(1)“2” and “3,” the guarantor will:

1. If the owner or operator fails to perform closure, post- ¢ Perform, opay a third party to perform, closure, post-
closure, orcorrective action of a facility covered by the guar- closure, or corrective action as required; or
antee, or fails to obtain alternative financial assurance within « Establish dully funded trust fund as specified in para-
90 days of notice of intent to cancel pursuant to numberedyraph 114.31(6)“a” in the name of the owner or operator; or
paragraphs 114.31(6)"g"(3)“2" and “3,” the guarantor will: * Obtain alternative financial assurance as required by

e Perform, ompay a third party to perform, closure, post- numbered paragraph 114.31(6)“h"(1)“3.”
closure, or corrective action as required (performance guar- 2. The guarantee will remain in force for as long as the
antee); or owner oroperator must comply with the applicable financial

e Establish dully funded trust fund as specified in para- assurance requirements unless the guarantor sends notice of
graph 114.31(6)“a” in the name of the owner or operatorcancellatiorby certified mail to the owner or operator and to

(payment guarantee); or the department. Cancellation may not occur, however, dur-
« Obtain alternative financial assurance as required hying the 120 days beginning on the date of receipt of the notice
subparagraph 114.31(6)“g"(3)“3.” of cancellation by both the owner or operator and the depart-

2. The guarantee will remain in force for as long as thement as evidenced by the return receipts.
owner oroperator must comply with the applicable financial 3. If notice of cancellation is given, the owner or opera-
assurance requirements of this rule unless the guarantdor must, within 90 days following receipt of the cancellation
sends prior notice of cancellation by certified mail to the notice by the owner or operator and the department, provide
owner or operator and to the department. Cancellation mayo the department adequate proof of alternative financial as-
not occur, however, during the 120 days beginning on thesurance, notice frortne guarantor of withdrawal of the can-
date ofreceipt of the notice of cancellation by both the owner cellation, or poof of the establishment of a fully funded trust
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fund pursuant to paragraph 114.31(6)“a.” If the owner or op-pay-in period as defined in paragraph 114.31(6)“i.” The
erator fails to comply with the provisions of this numbered amount of subsequent payments must be determined by the
paragraph within the 90-day period, the guarantor must profollowing formula:

vide that alternative financial assurance prior to cancellation CE - CB

of the guarantee. Payment = ——5——

(2) Record-keeping and reporting requirements. here CE is the total required financial assurance for the

1. The owner or operator must submit to the departmen :
s : . “owner oroperator, CB is the current balance of the fund, and
a certified copy of the guarantee along with the items re Y is the number of years remaining in the pay-in period.

quired undesubparagraph 114.31(6)'T'(3) and place a copy (5) For adedicated fund used to demonstrate financial as-

in the facility’s officialfiles before the initial receipt of waste : . . - :
or before é,ancellation of alternative financiarl) assurance,Sl“'r""(ij;;e fgcorrecnve action, the first payment into the dedi-
whichever is later, in the case of closure and postclosure; o ated fund must be at least one-half of the current cost esti-
no later than 120 days after the corrective action plan ha ate,divided by the number of years in the cofrective action
ay-in period as defined in paragraph 114.31(6)"i.” The

been approved by the department. -
2 'IPFE)e owneryor opergtor shall no longer be required toamount of subsequent payments must be determined by the

submit the items specified in numbered paragraphfonow'ng formula:

114.31(6)*h"(2)*1” when proof of alternative financial as- Payment = RB - CF

suranceéhas been submitted to the department or the owner or Y

operator is ndonger required to provide financial assurance where RB is the most recent estimate of the required dedi-
pursuant to this rule. catedfund balance, which is the total cost that will be incurred

3. If alocal government guarantor no longer meets theduring the second half of the corrective action period, CF is
requirement®sf paragraph 14.31(6)“f,” the owner or opera- the current amount in the dedicated fund, and Y is the number
tor must, within 90 days, submit to the department proof ofof years remaining in the pay-in period.
alternativefinancial assurance. If the owner or operator fails  (6) The initial payment into the dedicated fund must be
to obtain alternative financial assurance within the 90-daymade before the initial receipt of waste or before the can-
period, the guarantor must provide that alternative financialcellation ofan alternative financial assurance mechanism, in
assurance within the next 30 days. the case of closure and postclosure; or no later than 120 days

i. Local government dedicated fund. The owner or op- after the corrective action remedy has been approved by the
eratorof a publicly owned CND landfill or local government department.
serving as a guarantor may demonstrate financial assurance (7) After the pay-in period has been completed, the dedi-
for closure, postclosure, or corrective action, whichever iscatedfund shall be adjusted annually to correct any deficien-
applicable, by establishing a dedicated fund or account thaty of the fund with respect to the adjusted cost estimate and
conformsto the requirements of this paragraph. A dedicatedmay be adjusted annually should the balance in the fund ex-
fund will be considered eligible if it complies with subpara- ceed the adjusted cost estimate.
graph 114.31(6)"i"(1) or (2), and all other provisions of this  114.31(7) General requirements.
paragraph, and documentation of this compliance has been a. Use of multiple financial mechanisms. An owner or
submitted to the department. operator may satisfy the requirements of this rule by estab-

(1) The fund shall be dedicated by state constitutionallishing more than one financialechanism per facility. The
provision or local government statute, charter, ordinance, omechanisms must be a combination of those mechanisms
order to pay for closure, postclosure, or corrective actionoutlinedin this rule and must provide financial assurance for
costs that arises from the operation of the CND landfill andan amount at least equal to the current cost estimate for clo-
shallbe funded for the full amount of coverage or funded for sure, postclosure, or corrective action, whichever is appli-
part of the requiredmount of coverage and used in combina- cable. The financial test and a guarantee provided by a cor-
tion with another mechanism(s) that provides the remainingporateparent, sibling or grandparemiy not be combined if
coverage. the financial statements of the two entities are consolidated.

(2) The fund shall be dedicated by state constitutional b. Use of one mechanism for multiple facilities. An
provision or local government statute, charter, ordinance, oowner or operator may satisfy the requirements of this rule
order as aeserve fund and shall be funded for no less than thdor multiple CND landfillsby the use of one mechanism if the
full amount of coverage or funded for part of the required owner or operator ensures that the mechanism provides fi-
amount of coverage and used in combination with anothenancial assurance for an amount at least equal to the current
mechanism(s) that provides the remaining coverage. cost estimates for closure, postclosure, or corrective action,

(3) Paymentanto the dedicated fund must be made annu-whichever is applicable, for all CND landfills covered.
ally by the owner or operator for ten years or over the per- c¢. Criteria. The language of the financial assurance
mitted life of the CND landfill, whichever is shorter, in the mechanisms listed in this rule must ensure that the instru-
case of a dedicated fund for closure or postclosure; or ovements satisfy the following criteria:
one-half ofthe estimated length of an approved corrective ac- (1) The financial assurance mechanisms must ensure that
tion plan in the case of a response to a known release. This the amount of funds assured is sufficient to cover the costs of
referred toas the pay-in period. The initial payment into the closure, postclosure, or corrective action for known releases,
dedicated fund must be made before the initial receipt ofwhichever is applicable;
waste in the case of closure and postclosure or no later than (2) The financial assurance mechanisms must ensure that
120 days after the corrective action plan has been approvefiinds will be available in a timely fashion when needed;
by the department. (3) The financial assuranceechanismsiust be obtained

(4) For adedicated fund used to demonstrate financial as-by the owner or operator prior to the initial receipt of solid
surancdor closure and postclosure, the first payment into thewaste and no later than 120 days after the corrective action
dedicatedund must be at least equal to the amount specifiedcemedyhas been approved by the department until the owner
in subrule 114.31(9), divided by the number of years in the
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or operator is released from the financial assurance require- h. Yearly deposits. Deposits into the closure and post-

ments; and closureaccounts shall be made at least yearly in the amounts
(4) The financial assurance mechanisms must be legallyspecified inthis subrule beginning with the close of the facili-
valid, binding, and enforceable under lowa law. ty’s first fiscal year that begins after [the effective date of this

d. No permit shall be issued by the department pursuantule]. The deposits shall beade within 30 days of the close
to lowa Code Supplement section 455B.305 unless the applief each fiscal year. The minimum yearly deposit to the clo-
cant has demonstrated compliance with rule 114.31(455B).sure and postclosure accounts shall be determined using the
114.31(8) Closure and postclosure accounts. The holderfollowing formula:
of a permit for a CND landfill shall maintain a separate ac- CE - CB :
count for closure and postclosure as required by lowa Code —Rpc ¥ TR = yearly deposit to accoun
Supplement section 455B.306(9)“b.” The account shall beVVhere'

specific to a particular facility. et ; :
a. Definitions. For the purpose of this subrule, the fol- cIosciEe ?58%23 theeurrent cost estimate of closure and post

Iowxlgcgﬁl;:?’ltrlg ansshgll‘(i%g:separate set of records “CB” means the current balanoéthe closure or postclo-
“ " : o ure accounts.
Current balance” means cash in an account established “RPC” means the remaining permitted capadityons, of

pursuanto this subrule plus the current value of investments e landfill as of the start of the : o i
permit holder’s fiscal year.
of moneys collected pursuant to subrule 114.31(8) and usqu “TR” is the number of tons of solid waste disposed of at

to purchase one or more of the investments listed in IOW&lhe facility in the prior year

Code section 12B.10(5). ;
w . " - i. Closure and postclosure accounts may be com-
Current cost estimate” means the closure cost estimat ingled withother accounts so long as the amounts credited
preparedand submitted to the department pursuant to subrul each account balance are reported separately pursuant to
114.31(3) and the postclosure cost estimate prepared ar@aragraphs 114.31(3)*a" and 114.31(4)"a.”

submitted pursuant to subrule 114.31(4). : /
b. Moneys in the accounts shall not be assigned for the}uJ' The department shall have full rights of access to all

benefit of creditors except the state of lowa. nds existing in a facility’s closure or postclosure account,

; t the sole discretion of the department, if the permit holder
_ . Moneys in the accounts shall not be used to pay any;s's,\ndertake closure or postclosure activities after being
final judgmentagainst a permit holder arising out of the OWn- yire et do so by a final agency action of the department.
elrshlp or operation of the site during its active life or after-l-hese funds shall be used only for the purposes of funding
closure. gy .
. ; ; closure and postclosure activities at the site.
rg'h\ivl'tz'%rla(vg)"ﬁ‘,le?fr%m%s's Exfheepggcsoﬁﬁ?[\snﬁg Igep\?vri?r;— 114.31(9) Amount of required financial assurance. A fi-
g pn 1L, ' y Y nancialassurancenechanism established pursuant to subrule
rawn without department approval only for the purpose ofy 14 31 () shall be in the amount of the third-party cost esti-
funding closure, including partial closure, or postclosure ac-otes required by subrules 114 31(3), 114.31(4), and
tivities that are in conformance with a closure/postclosure; 31(5)?except thyat the amount of the financial assurance
plan which has been submitted pursuant to subrulgn /% o%eqiced by the sum of the cash balance in a trust fund
114.13(10). Withdrawals for activities not in conformance or local government dedicated fund established to comply
with aclosure/postclosure plan must receive prior written ap- i’ sbrule 114.31(8) plus the current value of investments
proval from the department. Permit holders using a rus, g4 by saidrust fund or local government dedicated fund if
fund established pursuant to paragraph 114.31(6)"a" to SaliSjyested in one or more of the investments listed in lowa
fy the requirements of thisile must comply with the require- Code section 12B.10(5)
ments of subparagraph 114.31(6)“a"(6) prior to withdrawal. ' '
e. Excess funds. If the balance of a closure or postclo- ITEm 7. Amend 567—Chapter 115 by adopting the fol-
sure account exceeds the current cost estimate for closure @wing new rule:
postclosure at any time, the permit holder may withdraw the . . : .
excess funds so long as the withdrawal does not cause tRd/—115-31(455B) Industrial monofill sanitary landfill

nancial assurance.
ggtlﬁgfe.to be reduced below the amount of the current cost 115.31(1) Purpose. The purpose of this rule is to imple-

f. Initial proof of establishment of account. A permit Ment lowa Code section 455B.304(8) and Supplement sec-

holdershall submit a statement of account, signed by the perLion 455B.306(9) byroviding the criteria for establishing fi-

mit holder, to the department by April 1, 2008, that indicatesnancial assurance for closure, postclosure and corrective ac-
I ; X i ; ion at industrial monofill landfills (IMF landfills).
that accounts have been established pursuant to this subrulté‘?llssl(z) Applicability. The requirements of this rule ap-

Permitholders for new CND landfills permitted after April 1, , )
2008, shall submit to the department, prior to the landfill's Py t all owners and operators of IMF landfills accepting

initial receipt of waste, a statement of account, signed by thd/aste as of [the effective date of this rule] except owners or
permit holder. operators that argtate or federal government entities whose

An account established pursuant to paragraphdebts and liabilities are the debts and liabilities of a state or

114.31(6)“a’for trust funds or paragragii4.31(6)i" for lo-  the United States.
cal government dedicated funds also satisfies the require- 119-31(3) Financial assurance for closure. The owner or
ments of this subrule, and the permit holder shall not be reoperator of anMF landfill must establish financial assurance

quired to establish closure and postclosure accounts in addfoF closure in accordance with the criteria in this rule. The
tion to said financial aSsUrance aceounts. owner oroperator must provide continuous coverage for clo-

Accountsestablished pursuant to paraqraght 21(6) a” sure until released from this requirement by demonstrating
or 114.31(6)",” which apre intendedpto gatigtf]fthe( r)equire— compliancewith subrules 115.26(13) and 115.13(10). Proof

ments of this subrule, must comply with lowa Code Supple-2f compliance pursuant to paragraphs 115.31(3)"a” through
ment section 455B.306(9)b.” e” must be submitted by the owner or operator yearly by

April 1 and approved by the department.
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a. The owner or operator shall submit the current version 8. Monitoring well, piezometer and gas control modifi-
of department Form 542-8090, Sanitary Landfill Financial cations;

Assurancdreport Form, which contains, but is not limited to, 9. Leachateystem cleanout and extraction well modifi-
the amount of the financial assurance, the annual financiatations;

statement required by lowa Code Supplement sections 10. Monitoring well installations and abandonments;
455B.306(9)"e” and 455B.306(7)“c,” and the current bal-  11. Facility modifications to effect closed status;

ances of the closure and postclosure accounts at the time of 12. Engineering and technical services;

submittal as required by lowa Code Supplement section 13. Legal, financial and administrative services; and
455B.306(9)“b.” 14. Closurecompliance certificationand documentation.

b. The owner or operator shall submit a copy of the fi- d. Forpublicly owned IMF landfills, the owner or opera-
nancial assurance instrumentshe documents establishing tor shall submit to the department a copy of the owner’s or
the financial assurance instruments in an amount equal to asperator’s most recent annual audit report in the form pre-
greatetthan the amount specified in subrule 115.31(9). Doc-scribed by the office of the auditor of the state of lowa.
umentation fothe mechanism(s) used to demonstrate finan- e. Privately held IMF landfills shall submit an affidavit
cial assurance shall contain, ahanimum, theitems required  from the owner or operator indicating that a yearly review
to be submitted as specified in paragraphs 115.31(6)“a” tchas been performed by a certified public accountant to deter-
“P.r mine whether the privately owned landfill is in compliance

c. The owner or operator shall submit a detailed writtenwith this rule. The affidavit shall state the name of the certi-
estimate, in current dollars, certified by an lowa-licensedfied public accountant, the dates and conclusions of the re-
professional engineer, of the cost of hiring a third party toview, and thesteps taken to rectify any deficiencies identified
close the IMF landfill in accordance with the closure plan asby the accountant.
required by subrules 115.26(13) and 115.13(10). Such esti- 115.31(4) Financial assurance for postclosure. The owner
mate must be available at any time during the active life ofor operator of an IMF landfill must establish financial assur-
the landfill. ance for the costs of postclosureaatordance with the crite-

(1) The cost estimate must equal the cost of closing theaia in this rule. The owner or operator must provide continu-
IMF landfill at any time during the permitted life of the facili- ous coverage for postclosure until released from this require-
ty when the extent and manner of its operation would makement by demonstrating compliance with the postclosure plan
closure the most expensive. and the closure permit. Proof of compliance pursuant to

(2) The costs contained in the third-party estimate for clo-paragraphs 115.31(4)“a” through “e” must be submitted by
sure must be accurate and reasonable when compared to ttlee owner or operator yearly by April 1 and approved by the
cost estimates used by other similarly situated landfills indepartment.
lowa. a. The owner or operator shall submit the current version

(3) During the active life of the landfill, the owner or op- of department Form 542-8090, Sanitary Landfill Financial
erator must annually adjust the closure cost estimate foAssuranceReport Form, which contains, but is not limited to,
inflation. the amount of the financial assurance, the annual financial

(4) The owner or operator must, annually or at the time ofstatement required by lowa Code Supplement sections
application for a permit amendment that increases closuré55B.306(9)“e” and 455B.306(7)"c,” and the current bal-
costs, whichever occurs first, increase the closure cost estances of the closure and postclosure accounts required by
mate and the amount of financial assurance provided ilowa Code Supplement section 455B.306(9)"b.”
changes to the closure plan or IMF landfill conditions in- b. The owner or operator shallbmit a copy of the docu-
crease the maximum cost of closure at any time during thenents establishing a financial assurance instrument in an
remaining active life of the facility. amount equal to or greatdran the amount specified in sub-

(5) The owner or operator may reduce the amount of fi-rule 115.31(9). Documentation for the mechanism(s) used to
nancial assurance for closure if the most recent estimate alemonstrate financial assurance shall contain, at a minimum,
the maximum cost of closure at any time during the active lifethe items required to be submitted as specified in paragraphs
of the facility is less than the amount of financial assurancel15.31(6)"“a” to “i.”
currentlyprovided. Prior to the reduction, the owner or oper- c¢. The owner or operator shall submit a detailed written
atormust submit to the department the justification for the re-estimate, in current dollars, certified by an lowa-licensed
duction of the closure cost estimate and the updated docuprofessional engineer, of the cost of hiring a third party to
mentation required by paragraphs 115.31(3)"a” through “e”conduct postclosure for the IMF landfill in compliance with
and receive department approval for the reduction. Approvathe postclosure plan developed pursuant to subrules
or denial shall be issued within 30 days of receipt of the re-115.26(14) and 115.13(10). The cost estimate must account
duction request. for the total cost of conducting postclosure, as described in

(6) The third-party estimate submitted to the departmentthe plan, for the entire postclosure period.
mustinclude the site area subject to closure and account for at (1) The cost estimate for postclosure must be based on the
least the following factors determined by the department tomost expensive costs of postclosure during the entire post-

be minimal necessary costs for closure: closure period.
1. Closure and postclosure plan document revisions; (2) The costs contained in the third-party estimate for
2. Site preparation, earthwork and final grading; postclosurenust be accurate and reasonable when compared
3. Drainage control culverts, piping and structures; to the cost estimates used by other similarly situated landfills
4. Erosion control structures, sediment ponds and terin lowa.

races; (3) During the active life of the IMF landfill and during
5. Final cap construction; the postclosure period, the owner or operator must annually
6. Cap vegetation soil placement; adjust the postclosure cost estimate for inflation.
7. Cap seeding, mulching and fertilizing; (4) The owner or operator must, annually or at the time of

application for a permit amendment that increases postclo-
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sure costs, whichever occurs first, increase the estimate and (1) The owner or operator must annually adjust the esti-
the amount of financial assurance provided if changes in thenate for inflation until the corrective action plan is com-
postclosurelan or IMF landfill conditions increase the max- pleted.
imum cost of postclosure. (2) The owner or operator must increase the cost estimate
(5) The owner or operator may reduce the amount of fi-and the amount of financial assurance provided if changes in
nancial assurance for postclosure if the most recent estimatine corrective action plan or IMF landfill conditions increase
of the maximum cost of postclosure beginning at any timethe maximum cost of corrective action.
duringthe active life of the facility is less than the amount of  (3) The owner or operator may reduce the amount of the
financial assurance currently provided. Prior to the reduc-costestimate and the amount of financial assurance provided
tion, the owner or operator must submit to the department thef the estimate exceeds the maximum remaining costs of the
justificationfor the reduction of the postclosure cost estimateremaining corrective action. The owner or operator must
and the updated documentation required by paragraphsubmitto the department the justification for the reduction of
115.31(4)“a” through “e” and must receive department ap-the cost estimate and documentation of financial assurance.
proval for the reduction. Approval or denial shall be issued b. The owner or operator of an IMF landfill required to
within 30 days of receipt of the reduction request. undertake a corrective action plan must establish financial
(6) The third-party estimate submitted to the departmentassurancér the most recent correctieetion plan by one of
must include the site area subject to postclosure and accouttte mechanisms prescribed in subrule 115.31(6). The owner
for at least the following factors determined by the depart-or operator must provide continuous coverage for corrective

ment to be minimal necessary costs for postclosure: action until released from financial assurance requirements
1. Generabkite facilities, access roads and fencing main- by demonstrating compliance with the following:

tenance; (1) Uponcompletion of the remedy, the owner or operator
2. Cap and vegetative cover maintenance; must submit to the department a certification of compliance

3. Drainage and erosion control systems maintenance; with the approved corrective action plan. The certification
4. Groundwater to waste separation systems maintemust be signed by the owner or operator and by an lowa-

nance; licensed professional engineer.
5. Gas control systems maintenance; (2) Upon department approval of completion of the cor-
6. Gas control systems monitoring and reports; rectiveaction remedy, the owner or operator shall be released
7. Groundwater and surface water monitoring systemsfrom the requirements for financial assurance for corrective
maintenance; action.

8. Groundwater and surface water quality monitoring 115.31(6) Allowable financial assurance mechanisms.
and reports; The mechanisms used to demonstrate financial assurance as
9. Groundwatemonitoring systems performance evalu- required by lowa Code Supplement section 455B.306(9)"“a”
ations and reports; mustensure that the funds necessary to meet the costs of clo-
10. Leachate control systems maintenance; sure, postclosure, and corrective action for known releases

11. Leachate management, transportation and disposal; will be available whenever the funds are needed. Owners or
12. Leachate control systems performance evaluation®perators must choose from options in paragraphs

and reports; 115.31(6)"a” to “i.”
13. Facility inspections and reports; a. Trust fund.
14. Engineering and technical services; (1) An owner or operator may demonstrate financial as-

15. Legal, financial and administrative services; and surance foclosure, postclosure, or corrective action, which-

16. Financial assurance, accounting, audits and reports. ever is applicable, by establishing a trust fund which con-

d. Forpublicly owned IMF landfills, the owner or opera- forms to the requirements of this subrule. The trustee must
tor shall submit to the department a copy of the owner’s obe an entity which has the authority to act as a trustee and
operator’s most recent annual audit report in the form prewhose trust operations are regulated and examined by a fed-
scribed by the office of the auditor of the state of lowa. eral or state agency. A copy of the trust agreement must be

e. Privately held IMF landfills shall submit an affidavit submitted pursuant to subrules 115.31(3), 115.31(4), and
from the owner or operator indicating that a yearly review 115.31(5) and placed in the facility’s official files.
has been performed by a certified public accountant to deter- (2) Payments into the trust fund must be made annually
mine whether the privately owned landfill is in compliance by the owner or operator over ten years or over the remaining
with this rule. The affidavit shall state the name of the certi-life of the IMF landfill, whichever is shorter, in the case of a
fied public accountant, the dates and conclusions of the retrust fund for closure or postclosure; or over one-half of the
view, and thesteps taken to rectify any deficiencies identified estimated length of the corrective action plan in the case of
by the accountant. response to known release. This period is referred to as the

115.31(5) Financial assurance for corrective action. pay-in period.

a. An owner or operator required to undertake corrective (3) For a trust fund used to demonstrate financial assur-
action pursuant to subrules 115.26(4) through 115.26(9rnce for closure and postclosure, the first payment into the
must have aetailed written estimate, in current dollars, pre- fund must be at least equal to the amount specified in subrule
pared by an lowa-licensed professional engineer, of the cost15.31(9)for closure or postclosure dividég the number of
of hiring a third party to perform the required corrective ac- years in the pay-in period as defined in subparagraph
tion. The estimate must accodiot the total costs of the ac- 115.31(6)“a"(2). The amount of subsequent payments must
tivities described in the approved corrective action plan forbe determined by the following formula:
the entire corrective action period. The owner or operator CE - CB
must submit to the department the estimate and financial as- Payment = ——<——

suranlcef ctJIr(])cument?tion V‘{.ithin |30 days of department apyhere CE is the amount specified in subrule 115.31(9) for
proval ot the corrective action pian. closure or postclosure (updated for inflation or other
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changes), CB ithe current balance of tieist fund,and Y is (3) Under the terms of the bond, the surety will become
the number of years remaining in the pay-in period. liable on the bond obligation when the owner or operator
(4) For a trust fund used to demonstrate financial assurfails to perform as guaranteed by the bond and also upon
ance for corrective action, the first payment into the trustnotice from the department pursuant to subparagraph
fund must be at least equal to one-half of the current cost esti115.31(6)“b"(6).
mate for corrective action divided by the number of years in  (4) The owner or operator must establish a standby trust
the corrective action pay-in period as defined in subparafund. The standby trust fund must meet the requirements of
graph 15.31(6)“a”(2). The amount of subsequent paymentsparagraph 115.31(6)"“a” except the requirements for initial

must be determined by the following formula: payment and subsequent annual payments specified in sub-
RB - CV paragraphs 115.31(6)“a"(2) through (5).
Payment = ——S—— (5) Payments made under the terms of the bond will be

nddeposited by the surety directly into the standby trust fund.

where RB ighe most recent estimate of the required trust fu
; : o . Paymentdrom the trust fund must be approved by the trustee
balance forcorrective action, which is the total cost that will and the department.

be incurred during the second half of the corrective action pe-
riod, CV is the current value of the trust fund, and Y is the
number of years remaining in the pay-in period.

(5) The initial payment into the trust fund must be made
beforethe initial receipt of waste or before the cancellation of
an alternative financial assurance mechanism, in the case
closure and postclosure; or no later than 120 days after t

corrective action remedy has been approved by the depar yroof of adeposit into the standby trust fund of a sum equal to

ment.
(6) The owner or operator, or other person authorized tothe amount of the bond. If the owner or operator has not com-

conduct closure, postclosure, or corrective action activities plied with this subparagraph within the 60-day time period,

may request reimbursement frahe trustee for these expen- this shall constitute a failure to perform and the department
ditures, including partial closure, as the expenditures are in-sggﬂgo'[e'?i’otgetﬁ;{itgérﬁ)réofrati?u'ﬁgehg)ép(')rcaéhor?e%f the 120-day
curred. Requests for reimbursement will be granted by thd! p X :

: o i 7) The bond must be conditioned upon faithful perfor-
trusteeonly if sufficient funds areemaining in the trust fund (
to cover t%e remaining costs of closure,gpostclosure, or cormance bithe owner or operator of all closure, postclosure, or

rective action and if justification and documentation of the corrective action requirements of the Code of lowa and this

; : rule. Afailure tocomply with subparagrapii%.31(6)“b"(6)
costsare placed in the operating record. The owner or OPErAghall also constitute a failure to perform under the terms of

tor must submit to théepartment documentationtbe justi- the bond
fication for reimbursement and verification that reimburse- (8) Liability under the bond shall be for the duration of the

ment has been received. ; :
; _operation, closure, and postclosure period.
(7) The trust fund may be terminated by the owner or op (9) The owner or operator may cancel the bond only if al-

erator onlyif the owner or operator substitutes alternative fi- ernative financial assurance is substituted prior to cancella-

nancial assurance as specified in this rule or if the owner ot. : ; ;
operator is no longer required to demonstrate financial re~10n Of if theowner or operator is no longer required to dem

sponsibility in accordance with this rule onstrate financial responsibility in accordance with this rule.
: : ' c. Letter of credit.
(8) After the pay-in period has been completed, the trust : .
fund shall be adjusted annually to correct any deficiency of (1) An owner or operator may demonstrate financial as-

the fund with respect to the adjusted cost estimate and may tgrance foclosure, postclosure, or corrective action, which-
h
f

: ; er is applicable, by obtaining an irrevocable standby letter
gg}ﬂigg 22;”:!%{;2%“ the balance in the fund exceed th§¢ oo it which conforms to the requirements of this para-

. graph. The letterof credit must be &ctive before the initial
?1') igrg\%]%?ncﬂ %uzrrgrsgre?rl]né; %1y$§nn§t?£tg?{;g$?£C:é_receipt of waste or before the cancellation of an alternative
P y o financial assurance mechanism, in the case of closure and
surance foclosure or postclosure by obtaining a payment or ) ;
performance surety bond which conforms to the require_postclosqre, or ntater than 120 days after the corrective ac-
ments of this subrule. An owner or operator may demon-tion plan is approved by the department. The owner or opera-
stratefinancial assurance for corrective actiondgaining a tor must submit to the department a copy of the letter of credit

erformance bond which conforms to the requirements ofand. place a copy in the facility’s official files. The is_suing
{Dhis subrule. The bond must béfective before th?a initial re- institution must be an entiyhich has the authority to issue

ceipt of waste or before the cancellation of an alternative fi-letters ofcredit and whose letterf-credit operations are reg-

nancial assurance mechanism, in the case of closure aanJated and examined by a federal or state agency.

: ; 2) A letter from the owneor operator referring to the let-
postclosu(;e,hor ntt)ater than 120dd€yshaftder the correctl\r/]e ac- er(01)‘ credit by numbeissuing ins?itution, and da%e, and pro-
tel(r)rc])rr%mgrgto?rsnu(sa?gu%prﬁirtogeco y E)fethg %%ﬁrg?gt{hg deé O;Vr viding the name and address of the facility, and the amount of

pd k in the f _IPY, fficial fil h Partnds assured, muse included with the letter of credit sub-
trn%r:)t%n aneei)spsﬁiﬁo% ént}ore]d?gug Sa? G:CI“Ir?inill’Te]imeg erjr:g-n énitted to the department and placed in the facility’s files.
Y pany 9 S Pty (3) The letter of credit must be irrevocable and issued for
those listed as acceptable sureties on federal bonds in Circ I period of at least one year in an amount at least equal to the
lar 570 of the U.S. Department of the Treasury. The stat e T
shall not be considered a party to the surety bond. mount specified in subrule 115.31(9) for closure, postclo-

(2) The penal sum of the bond must be in an amount ag:ne or correctivaction, whichever is applicable. The letter

least equal to the amount specified in subrule 115.31(9) foP! credit must provide that the expiration date will be auto-
closureand postclosure or corrective actiomichever is ap- - aticallyextended for a period of at least one year unless the
plicable issuinginstitution has canceled the letter of credit by sending

notice ofcancellation by certified mail to the owner or opera-

(6) Underthe terms of the bond, the surety may cancel the
bond by sending notice of cancellation by certified mail to
the owner or operator and to the department 120 days in ad-
vance of cancellation. When such notice is provided, the
ner or operator shall, within 60 days, provide to the de-
pRartment adequate proof of alternative financial assurance,
otice from the surety of withdrawal of the cancellation, or
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tor and to the department 120 days in advance of cancella- (5) Eachpolicy must contain a provision allowing assign-
tion. When such notice is provided, the owner or operatorment of the policy to auccessor owner operator.Such as-
shall, within 60 days, provide to the department adequatesignment may be conditional upon consent of the insurer,
proof ofalternative financial assurance, notice of withdrawal provided that such consent is not unreasonably refused.

of cancellation, or proof of a deposit of a sum equal to the (6) The insurance policy must provide that the insurer
amount othe letter of credit into the closure and postclosure may not cancel, terminate or fail to renew the policy except
accountsstablished pursuant to lowa Code Supplement secfor failure to pay the premium. The automatic renewal of the
tion 455B.306(9)"b.” If the owner or operator has not com- policy must, at a minimum, provide the insured with the op-
plied with this subparagraph within the 60-day time period, tion of renewal at the face amount of the expiring policy. If
the issuer of the letter of credit shall deposit a sum equal tahere is a failure to pay the premium, the insurer may cancel
the amount of the letter of credit into the closure and postclothe policy by sending notice of cancellation by certified mail
sure accounts established by the owner or operator pursuatd the owner or operator and to the department 120 days in
to lowa Code Supplement section 455B.306(9)“b.” The pro-advance of cancellation. When such notice is provided, the
vision of funds by the issuer of the letter of credit shall beowner or operator shall, within 60 days, provide to the de-
considered arssuance of a loan to the owner or operator, andpartment adequate proof of alternative financial assurance,
the terms of that loan shall be governed by the letter of credihotice from the insurer of withdrawal of cancellation, or
or subsequent agreement between those parties. The staieof of a deposit of a sum equal to the amount of the insur-
shall not be considered a party to this credit transaction. ance coverage into the closure and postclosure accounts es-

(4) The owner or operator may cancel the letter of credittablished pursuant to lowa Code Supplement section
only if alternative financial assurance is substituted prior to455B.306(9)"b.” If the owner or operator has not complied
cancellation oif the owner or operator is no longer required with this subparagraph within the 60-day time period, this
to demonstrate financial responsibility in accordance withshall constitute a failure to perform and shall be a covered
this rule. eventpursuant to the terms of the insurance policyailre

d. Insurance. by the owner or operator to comply with this subparagraph

(1) An owner or operator may demonstrate financial as-within the 60-day period shall make the insurer liable for the
surance for closure, postclosure, or corrective action by obelosure and postclosure of the covered facility up to the
taininginsurance which conforms to the requirementhist ~ amount ofthe policy limits, which shall be equal to the most
paragraph. The insurance must be effective before the initialecently submitted cost estimates.
receipt of waste or prior to cancellation of an alternative fi- (7) Forinsurance policies providing coverage for postclo-
nancial assurance, in the case of closure and postclosure; sure, commencing dhe date that liability to make payments
no later than 120 days after the corrective action plan hapursuant to the policy accrues, the insurer will thereafter
beenapproved by the department. At a minimum, the insurerannually increase the face amount of the policy. Such in-
must be licensed to transact the business of insurance, or lmeease must be equivalent to the face amount of the policy,
eligible to provide insurance as an excess or surplus lines inlessany payments made, multiplied by an amount equivalent
surer, inone or more states. The owner or operator must subto 85 percent of the most recent investment rate or of the
mit to the department a copy of the insurance policy and reequivalent coupon-issue yield announced by the U.S. Trea-
tain a copy in the facility’s official files. sury for 26-week treasury securities.

(2) The closure or postclosure insurance policy must (8) The owner or operator may cancel the insurance only
guarantee that fundsill be available to close the IMF land- if alternative financial assurance is substituted prior to can-
fill whenever final closure occurs or to provide postclosure cellation or if the owner or operator is no longer required to
for the IMF landfill whenever the postclosure period begins, demonstrate financial responsibility in accordance with this
whichever isapplicable. The policy must also guarantee thatrule.
once closure or postclosure begins, the insurer will be re- e. Corporate financial test. An owner or operator that
sponsibldor the paying out of funds to the owner or operator satisfies the@equirements of this paragraph may demonstrate
or other person authorized to conduct closure or postclosurdinancial assurance up to the amount specified below:
up to an amount equal to the face amount of the policy. (1) Financial component. The owner or operator

(3) The insurance policy must be issued for a face amouniust satisfy the requirements of numbered paragraphs
at least equal to the amowgmtecified in subrul@15.31(9) for  115.31(6)“e”(1)"1,” “2,” and “3” to meet the financial com-
closure, postclosure, oorrective action, whichever is appli- ponent of the corporate financial test.
cable. The term “face amount” means the total amount the 1. The owner or operator must satisfy one of the follow-
insurer isobligated to pay under the policy. Actual payments ing three conditions:
by the insurer will not change the face amount, although the « A current rating for its senior unsubordinated debt of
insurer’sfuture liability will be lowered byhe amount of the ~ AAA, AA, A, or BBB as issued by Standard & Poor’s or Aaa,
payments. Aa, A or Baa as issued by Moody's; or

(4) An owner or operator, or any other person authorized ¢ A ratio of less than 1.5 comparing total liabilities to
to conduct closure or postclosure, may receive reimbursenet worth (net worth calculations may not include future per-
mentsfor closure or postclosure expenditures, including par-mitted capacity of the subject landfill as an asset); or
tial closure, as applicable. Requests for reimbursement will ¢ A ratio of greater than 0.10 comparing the sum of net
be granted by the insurer only if the remaining value of theincomeplus depreciation, depletion and amortization, minus
policy is sufficientto cover the remaining costs of closure or $10 million, to total liabilities;
postclosure, and if justification and documentation of the 2. The tangible net worth, excluding future permitted ca-
cost are placed in the operatiegord. The owner or opera- pacity ofthe subject landfill, of the owner or operator must be

tor must submit to thdepartment documentationtbk justi- greater than:
fication for reimbursement and verification that the reim- ~ «  The sum of the current closure, postclosure, and cor-
bursement has been received. rectiveaction cost estimates and any other environmental ob-

ligations,including guarantees, covered by this financial test
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plus $10 million except as provided in the second bulletedy audited, year-end financial statements for the latest fiscal
paragraph in numbered paragraph 115.31(6)“e"(1)“2"; or year with the amounts in such financial statements, the find-

e Net worth of $10 million, excluding future permitted ings of that comparison, and theasons for anglifferences.
capacity of thesubject landfill, plus the amount of any guar- 4. If the certified public accountant’s letter provides a
antees that have not been recognized as liabilities on the fidemonstration thahe owner or operator has assured for en-
nancial statements, provided that all of the current closureyironmental obligations as provided in the second bulleted
postclosure, and corrective action costs and any other enviparagraph of numbered paragraph 115.31(6)“e"(2)"1,” then
ronmental obligations covered by a financial test are recogthe letter shall include r@port from the independent certified
nized adiabilities on the owner’s or operator’s audited finan- public accountant that verifies that all of the environmental
cial statements, and are subject to the approval of the departbligations coveretly a financial test have been recognized
ment; and as liabilities on the audited financial statements and that doc-

3. The owner or operator must have, located in theuments how these obligations have been measured and re-
United States, assets, excluding future permitted capacity gported, and verifies that the tangible net worth of the owner
the subject landfill, amounting to at least the sum of currentor operator is at least $10 million plus the amount of any
closure postclosure, and corrective action cost estimates angjuarantees provided.
any other environmental obligations covered by a financial (3) The owner or operator may cease the submission of
test as described in subparagraph 115.31(6)“e”"(5). the information required by paragraph 115.31(6)“e” only if

(2) Record-keeping and reporting requirements. Thealternative financial assurance is substituted prior to can-
owner or operator must submit the following records to thecellation or if the owner or operator is no longer required to
department and place a copy in the facility’s official files demonstrate financial responsibility in accordance with this
prior to theinitial receipt of solid waste or cancellation of an rule.
alternativefinancial assurance instrument, in the casgaf (4) The department may, based on a reasonable belief that
sure and postclosure; or no later than 120 days after the cothe owner or operator may no longer meet the requirements
rective action plan has been approved by the department: of subparagraph 115.31(6)“e”(1), require the owner or oper-

1. A letter signed by a certified public accountant and ator toprovide reports of its financial condition in addition to
based upon a certified audit that: or including current financial test documentation as specified

¢ Listsall the current cost estimates covered by a finan-in subparagraph 115.31(6)“e"(2). If the department finds
cial test including, but not limited to, cost estimates requiredthat the owner or operator no longer meets the requirements
by subrules 115.31(3) to 115.31(5); cost estimates requiredf subparagraph 115.31(6)"e”(1), the owner or operator must
for municipal solid waste management facilities pursuant toprovide alternative financial assurance that meets the re-
40 CFR Part 258; cost estimates required for UIC facilitiesquirements of this rule.
under 40CFR Part 144, if applicable; cost estimates required (5) Calculation of costs to be assured. When calculating
for petroleum underground storage tank facilities under 40the current cost estimates for closure, postclosure, corrective
CFR Part 280, if applicable; cost estimates required for PCBaction, orthe sum of the combination of such costs to be cov-
storage facilities under 40 CFR Part 761, if applicable; andered, and any other environmental obligations assured by a
cost estimates required for hazardous waste treatment, stofinancialtest referred to in paragraph5.31(6)“e,” the own-
age, and disposal facilities under 40 CFR Parts 264 and 26%r or operator must include cost estimates required for sub-
if applicable; and rules 115.31(3) to 115.31(5); cost estimates for municipal

* Provides evidence demonstrating that the ownersolid waste management facilities pursuant to 40 CFR Sec-
or operator meets the conditions of subparagraphtion258.74; and cost estimates required for the following en-
115.31(6)“e"(1). vironmental obligations, if the owner or operator assures

2. A copy of the independent certified public accoun- those environmental obligations through a finarteist: ob-
tant’'sunqualified opinion of the owner’s or operator’s finan- ligations associated with UIC facilities under 40 CFR Part
cial statements for the latest completed figealr. To be eli- 144, petroleum underground storage tank facilities under 40
gible touse the financial test, the owner’s or operator’s finan- CFR Part 280, PCB storage facilities under 40 CFR Part 761,
cial statements must receiae unqualified opinion from the and hazardous waste treatment, storage, and disposal facili-
independentertified public accountant. An adverse opinion ties under 40 CFR Parts 264 and 265.
or disclaimer of opinion shall be cause for disallowance of f. Local government financial test. An owner or opera-
this mechanism. A qualified opinion related to the demon-tor that satisfies the requiremenfghis paragrapmay dem-
stration of financial assurance may, at the discretion of theonstrate financial assurance up to the amount specified be-
department, be cause for disallowance. If the departmeniow:
does not allow use of the corporate financial test, the owner (1) Financial component.
or operator must provide alternative financial assurance that 1. The owner or operator must satisfy one of the follow-
meets the requirements of this rule. ing requirements:

3. If the certified public accountant’s letter providing ev-  « If the owner or operator has outstanding, rated, gener-
idence of financial assurance includes financial data whichal obligation bonds that are not secured by insurance, a letter
shows that the owner or operator satisfies subparagraphf credit, or other collateral or guarantee, the owner or opera-
115.31(6)“e"(1)but which differs from data in the audited fi- tor must have a current rating of Aaa, Aa, A, or Baa, as issued
nancial statements referred to in numbered paragraplbvy Moody’s, or AAA, AA, A, or BBB, as issued by Standard
115.31(6)“e"(2)“2,"then a special report from the owner’s or & Poor’s, on all such general obligation bonds; or
operator’s independent certified public accountant to the < The owner or operator must satisfy each of the follow-
owner or operator is required. The special report shall beng financial ratios based on the owner’s or operator’s most
basedipon an agreed-upon procedures engagement in accorecentaudited annual financial statemeatratio ofcash plus
dance with professional auditing standards and shall describmarketable securities to total expenditures greater than or
the procedures performed in comparing the data in the certiequal to 0.05, and a ratio of annual debt service to total ex-
fied public accountantetter derived from the independent- penditures less than or equal to 0.20.
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2. The owner or operator must prepare its financial stategraphs 115.31(6)“"(1)"1,” “2,” and “3"; and certifies that
ments in conformity with Generally Accepted Accounting the local government meets the conditions of subparagraphs
Principlesor Other Comprehensive Bases of Accounting and115.31(6)"“f"(2) and (4); and
have itsfinancial statementsudited by an independent certi- ¢ The local government’s annual financial report indi-
fied public accountardr the office of the auditor of the state catingcompliance with the financial ratios required by num-
of lowa. The financial statement shall be in the form pre-bered paragraph 115.31(6)“f"(1)“1,” second bulleted para-
scribed by the office of the auditor of the state of lowa. graph, ifapplicable, and the requirements of numbered para-

3. Alocal government is not eligible to assure its obliga- graph 115.31(6)“f"(1)“2” and the third and fourth bulleted
tions in paragraph 115.31(6)“f" if it: paragraphs of numbered paragraph 115.31(6)“f"(1)“3"; and

e Is currently in default on any outstanding general ob- also indicating that the requirements of Governmental Ac-
ligation bonds; or counting Standards Board Statement 18 have been met.

¢ Has any outstanding general obligation bonds rated 2. The items required in numbered paragraph
lower than Baa as issued by Moody’s or BBB as issued byl15.31(6)"“f"(3)“1" must be submitted to the department and
Standard & Poor’s; or placed in the facility’s official files prior to the receipt of

» Operated at deficit equal to 5 percent or more of total waste or prior to the cancellation of an alternative financial
annual revenue in each of the past two fiscal years; or assurancenechanism, ithe case of closure and postclosure;

* Receives an adverse opinion or disclaimer of opinionor, in the case of corrective action, not later than 120 days af-
from the independent certified public accountant or office ter the corrective action plan is approved by the department.
of the auditor of the state of lowa auditing its financial 3. After the initial submission of the required items and
statement as required under numbered paragraplheir placement in the facility’s official files, the local gov-
115.31(6)“f"(1)“2.” A qualified opinion that is related to the ernment owner or operator must update the information and
demonstration dinancial assurance magt the discretion of ~ place the updated information in the facility’s official files
the department, be cause for disallowance of this mechanisnwithin 180days following the close of the owner’s or opera-

4. The following terms used in this paragraph are de-tor’s fiscal year.
fined as follows: 4. The owner or operator may cease the submission of

e “Cash plus marketable securities” means all the caslthe information required by paragraph 115.31(6)“f" only if
plus marketable securities held by the local government oralternative financial assurance is substituted prior to can-
the last day of a fiscal year, excluding cash and marketableellation or if the owner or operator is no longer required to
securities designated to satisfy past obligations such as perdelmonstrate financial responsibility in accordance with this
sions. rule.

» “Debt service” means the amount of principal and in- 5. A local government must satisfy the requirements of
terest due on a loan in a given time period, typically the curthe financial test at the close of each fiscal year. If the local
rent year. government owner or operator no longer meets the require-

o “Deficit” means total annual revenues minus total ments of the local government financial test, the local gov-
annual expenditures. ernment must, within 180 days following the close of the

» “Total expenditures” means all expenditures, exclud- owner’s or operator’s fiscal year, obtain alternative financial
ing capital outlays and debt repayment. assurance that meets the requirements of this rule, place the

e “Total revenues” means revenues from all taxes andrequired submissiorfer that assurance in the operating rec-
feesexcluding revenue from funds managed by local govern-ord, and notify the department that the owner or operator no
ment on behalf of a specific third party and does not includdongermeets the criteria of the financial test and that alterna-
the proceeds from borrowing or asset sales. tive financial assurance has been obtained.

(2) Publicnotice component. The local government own- 6. The department, based on a reasonable belief that the
er or operator must include disclosofehe closure and post- local government owner or operator may no longer meet the
closure costs assured through the financial test in its nextequirements of the local government financial test, may re-
annual audit report prior to the initial receipt of waste at thequireadditional reports of financial conditions from the local
facility or priorto cancellation of an alternative financial as- government.If the department finds, dhe basis of such re-
surance mechanism, whichever is later. A reference to corports or other information, that the owner or operator no lon-
rective action costs must be placed in the next annual aud@er meets the requirements of the local government financial
report after the corrective action plan is approved by the detest, the local government must provide alternative financial
partment. For the first yetlre financial test is used to assure assurance in accordance with this rule.
costs at a particular facility, the reference may instead be (4) Calculation ofosts to be assured. The portion of the
placed in thdacility’s official files until issuance of the next ~closure, postclosure, and corrective action costs which an
available annual audit report if timing does not permit the owner or operator may assure under this paragraph is deter-
reference to be incorporated into the most recently issuednined as follows:
annual audit report or budget. For closure and postclosure 1. If the local government owner or operator does not as-
costs, conformance with Governmental Accounting Stan-sure other environmental obligations through a financial test,
dardsBoard Statement 18 ensures compliance with this pubthe owner or operator may assure closure, postclosure, and

lic notice component. correctiveaction costs that equal up to 43 percent of the local
(3) Record-keeping and reporting requirements. government’s total annual revenue.
1. The local government owner or operator must submit 2. If the local government assures other environmental
to the department the following items: obligations through a financial test, including those associ-

e A letter signed by the local government’s chief atedwith UIC facilities under 40 CFR Section 144.62, petro-
financial officer that lists all the current cost estimates leum underground storage tank facilities under 40 CFR Part
covered by a financial test, as described in subparagrapR80, PCB storage facilities under 40 CFR Part 761, and haz-
115.31(6)f"(4); provides evidence and certifies that the lo- ardouswaste treatment, storage, and disposal facilities under
cal government meets the conditions of numbered para40 CFR Parts 264 and 265, the owner or operator must add
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those costs to the closure, postclosure, and corrective actiogparagraph within the 90-day period, the guarantor must pro-
costs it seeks to assure under this paragraph. The total thaide that alternative financial assurance prior to cancellation
may be assured must not exceed 43 percent of the local gowf the corporate guarantee.
ernment’s total annual revenue. (4) If a corporate guarantor no longer meets the require-
3. The owner or operator must obtain an alternative fi-ments of paragraph 115.31(6)“e,” the owner or operator
nancial assurance instrument for those costs that exceed tmsust, within 90 days, obtain alternative financial assurance
limits set in numbered paragraphs 115.31(6)“f"(4)“1” and and submit proof of alternative financial assurance to the de-
“2." partment. Ithe owner or operatdails to providealternative
g. Corporate guarantee. financial assurance within the 90-day period, the guarantor
(1) An owner or operator may meet the requirements ofmust provide that alternative financial assurance within the
this paragraph by obtaining a written guarantee. The guarannext 30 days.
tor must be the direct or higher-tier parent corporation of the (5) The owner or operator is no longer required to meet
owneror operator, an owner or operator whose parent corpothe requirements of paragraph 115.31(6)“g” upon the sub-
ration isalso the parent corporation of the owner or operator,mission to the department of proof of the substitution of al-
or an owner or operator with a “substantial business relationternativefinancialassurance or if the owner or operator is no
ship” with the owner or operator. The guarantor must meetlonger required to demonstrate financial responsibility in ac-
the requirements for owners or operators in paragraptcordance with this rule.
115.31(6)“g"and must comply with the terms of the guaran- h. Local government guarantee. An owner or operator
tee. A certified copy of the guarantee must be placed in thenay demonstrate financial assurance for closure, postclo-
facility’s operating record along with copies of the letter sure, or corrective action by obtaining a written guarantee
from acertified public accountant and the accountaoytis- provided by a local government or jointly provided by the
ions. If the guarantor’s parent corporation is also the pareninembers of an agency established pursuant to lowa Code
corporation othe owner or operator, the letter from the certi- chapter 28E. The guarantor must meet the requirements of
fied public accountant must describe the value received irthe local government financial test in paragrapb.31(6)"f”
consideration of the guarantee. If the guarantor is an owneand must comply with the terms of a written guarantee.
or operator with a “substantial business relationship” with (1) Terms of the written guarantee. The guarantee must
the owner or perator, this lettemust describe thissubstan-  be effective before the initial receipt of waste or before the
tial business relationship” and the value received in consid-cancellation of alternative financiassurance, in the case of
eration of the guarantee. closure and postclosure; or no later than 120 days after the
(2) The guarantee must be effective and all required subeorrective action plan is approved by the department. The
missiongmade to the department prior to the initial receipt of guarantee must provide that:
waste otbefore cancellation of an alternative financial mech- 1. If the owner or operator fails to perform closure, post-
anism, inthe case oflosure and postclosure; orthe case of  closure, orccorrective action of a facility covered by the guar-
corrective action, no later than 120 days after the correctiveantee or fails to obtain alternative financial assurance within
action plan has been approved by the department. 90 days of notice of intent to cancel pursuant to numbered
(3) The terms of the guarantee must provide that: paragraphs 115.31(6)“h"(1)“2” and “3,” the guarantor will:
1. If the owner or operator fails to perform closure, post- ¢ Perform, ompay a third party to perform, closure, post-
closure, orcorrective action of a facility covered by the guar- closure, or corrective action as required; or
antee, or fails to obtain alternative financial assurance within « Establish dully funded trust fund as specified in para-
90 days of notice of intent to cancel pursuant to numberedyraph 115.31(6)"“a” in the name of the owner or operator; or
paragraphs 115.31(6)“g"(3)“2” and “3,” the guarantor will: e Obtain alternative financial assurance as required by
e Perform, opay a third party to perform, closure, post- numbered subparagraph 115.31(6)“h"(1)“3.”
closure, or corrective action as required (performance guar- 2. The guarantee will remain in force for as long as the
antee); or owner oroperator must comply with the applicable financial
e Establish dully funded trust fund as specified in para- assurance requirements unless the guarantor sends notice of
graph 115.31(6)“a” in the name of the owner or operatorcancellation bycertified mail to the owner or operator and to

(payment guarantee); or the department. Cancellation may not occur, however, dur-
e Obtain alternative financial assurance as required bying the 120 days beginning on the date of receipt of the notice
numbered paragraph 115.31(6)"g"(3)"“3.” of cancellation by both the owner or operator and the depart-

2. The guarantee will remain in force for as long as thement as evidenced by the return receipts.
owner oroperator must comply with the applicable financial 3. If notice of cancellation is given, the owner or opera-
assurance requirements of this rule unless the guarantdor must, within 90 days following receipt of the cancellation
sends prior notice of cancellation by certified mail to the notice by the owner or operator and the department, provide
owner or operator and to the department. Cancellation mayo the department adequate proof of alternative financial as-
not occur, however, during the 120 days beginning on thesurance, notice frorthe guarantor of withdrawal of the can-
date ofreceipt of the notice of cancellation by both the owner cellation, or proof of thestablishment of a fully funded trust
or operator and the department, as evidenced by the return réind pursuant to paragraph 115.31(6)“a.” If the owner or op-
ceipts. erator fails to comply with the provisions of this numbered
3. If notice of cancellation is given, the owner or opera- paragraph within the 90-day period, the guarantor must pro-
tor must, within 90 days following receipt of the cancellation vide that alternative financial assurance prior to cancellation
notice by the owner or operator and the department, providef the guarantee.
to the department adequate proof of alternative financial as- (2) Record-keeping and reporting requirements.
surance, notice frortihe guarantor of withdrawal of the can- 1. The owner or operator must submit to the department
cellation, omroof of the establishment of a fully funded trust a certified copy of the guarantee along with the items re-
fund pursuant to paragraph 115.31(6)"“a.” If the owner or op-quired undesubparagraph 115.31(6)“"(3) and place a copy
erator fails to comply with the provisions of this numbered in the facility’s officialfiles before the initial receipt of waste
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or before cancellation of alternative financial assurancecated fund must be at least one-half of the current cost esti-
whichever is later, in the case of closure and postclosure; omate,divided by the number of years in the corrective action
no later than 120 days after the corrective action plan hapay-in period as defined in paragraph 115.31(6)"i.” The

been approved by the department. amount of subsequent payments must be determined by the
2. The owner or operator shall no longer be requiredfollowing formula:

to submit the items specified in numbered paragraph RB - CF

115.31(6)*h"(2)“1” when proof of alternative financial as- Payment = B

surancehas been submitted to the department or the owner o

r . . . .
: ; g ; where RB is the most recent estimate of the required dedi-
ggtrasrgg)nrt|tsor1tﬁti)sr1?§rerequ|red to provide financial assurance catedfund balance, which is the total cost that will be incurred

during the second half of the corrective action period, CF is
re ;’L'"relfme}alrﬁ;?lp%?;grrg&efg gf%rflpt% Q%J\?nngeérngggi_thethe current amount in the dedicated fund, and Y is the number
tor must, within 90 days, submit to the department proof ofOf %/Ese)a[rshreem%g:ngalnrrggﬁtr)i?])t/c_)lrgh%egggicated fund must be
alternativefinancial assurance. If the owner or operator fails pay

: P - e made before the initial receipt of waste or before the can-
to obtain alternative financial assurance within the 90-day..1ation ofan alternative financial assurance mechanism, in

period, the guarantor must provide that alternative financialthe case of closure and postclosure; or no later than 120 days

assurance within the next 30 days. : "
i. Local government dedicated fund. The owner or op- gfetggwne]ecr?trrectlve action remedy has been approved by the

erator of a publicly owned IMF landfill or local government (7) After the pay-in period has been completed, the dedi-

serving as a guarantor may demonstrate financial assuran ; ey
for closure, postclosure, or corrective action, whichever is%eatedfund shall be adjusted annually to correct any deficien

. i . y of the fund with respect to the adjusted cost estimate and
2gre1lgrarlr?lsefob¥hgsrtggﬂiglrgger?tg%?ltcrﬁ;egufgrr:ﬁe?r 2(:333{323&”” be adjusted annually should the balance in the fund ex-

i : A d . d the adjusted cost estimate.
fund will be considered eligible if it complies with subpara- ee ;
graph 115.31(6)"i"(1) or (2), and all other provisions of this 115.31(7) General requirements.

; : : a. Use of multiple financial mechanisms. An owner or
g%ﬁﬁg&oa{‘hde%Oe%gﬂfnnetﬁ?on of this compliance has beeQperator may satisfy the requirements of this rule by estab-

(1) The fund shall be dedicated by state ConstitutionaI"Shir%g more than or;)e financiati)e_zchanismf pﬁr facility. r;l'he
provision or local government statute, charter, ordinance, 0|met|(7‘ ag;srphs mulst %a cotm ma(’;m? 0 t_olse mec amfsms
order to pay for closure, postclosure, or corrective actionoUtiNedin tnis rule and must provice financial assurance for
costs that arise from the operation of the IMF landfill and an amount f‘t least equal to the current coa@ ehstlmat_e for C||-O'
shallbe funded for the full amount of coverage or funded forsu[)el’ po?]tc ?sure,_ (Tr corre%uve action, whic e.(‘j’ea 'g appli-
part of the requiredmount of coverage and used in combina- cable. The financial test and a guarantee provided by a cor-

" : ; : .+ porateparent, sibling or grandparemiay not be combined if
gg\r)ev;/ggeanother mechanism(s) that provides the remainin he financial statements of the two entities are consolidated.

; . b. Use of one mechanism for multiple facilities. An
(2) The fund shall be dedicated by state ConSt'tumm’“gwner or operator may satisfy the requirements of this rule

provision or local government statute, charter, ordinance, o or multi - e
ple IMF landfills by the use of one mechanism if the
order as aeserve fund and shall be funded for no less than th wner or operator ensures that the mechanism provides fi-

ngITI] oaum?lérf]tcgl:/g?;gegagr?dol: nggcfﬁdc(f)%beggﬂga ta?tgegﬁéiﬁgpancial assurance for an amount at least equal to the current
mechanism(s) that provides the remaining coverage cost estimates for closure, postclosure, or corrective action,
(3) Paymentinto the dedicated fund must be made annu_Whlcheve_r is applicable, for all IMF landfills covered.
c. Criteria. The language of the financial assurance

ally by the owner or operator for ten years or over the per- - . - . !
g - - . . : mechanisms listed in this rule must ensure that the instru-
mitted life of the IMF landfill, whichever is shorter, in the pents satisfy the following criteria:

case of a dedicated fund for closure or postclosure; or ove (1) The financial assurance mechanisms must ensure that

one-hll b stmatd g o a pproved orece & o inds acsre & et o ver he coss o
; osure, postclosure, or corrective action for known releases,

referred toas the pay-in period. The initial payment into the
dedicated fund must be made before the initial receipt o
waste in the case of closure and postclosure or no later thap
120 days after the corrective action plan has been approve('jI
by the department.

(4) For adedicated fund used to demonstrate financial as

fwhichever is applicable;
(2) The financial assurance mechanisms must ensure that
nds will be available in a timely fashion when needed;
(3) The financial assuranceechanismsnust be obtained
_by the owner or operator prior to the initial receipt of solid

" ; te and no later than 120 days after the corrective action
surancdor closure and postclosure, the first payment into the V&S .
dedicatedund must be at least equal to the amount speciﬁeor emedyhas been approved by the department until the owner

in subrule 115.31(9), divided by the number of years in theOl Operator is released from the financial assurance require-
pay-in period as defined in paragraph 115.31(6)“i.” The ments; and

d 4) The financial assurance mechanisms must be legally
amount of subsequent payments must be determined by t (4) The
following formula: r\?alld, binding, and enforceable under lowa law.

CE - CB d. No permit shall be issued by the department pursuant
Payment = — _— "~ to lowa Code Supplement section 455B.305 unless the appli-
Y cant has demonstrated compliance with rule 115.31(455B).
where CE is the total required financial assurance for the 115.31(8) Closure and postclosure accounts. The holder
owner oroperator, CB is the current balance of the fund, andof a permit for an IMF landfill shall maintain a separate ac-
Y is the number of years remaining in the pay-in period.  count for closure and postclosure as required by lowa Code
(5) For adedicated fund used to demonstrate financial as-Supplement section 455B.306(9)“b.” The account shall be
surance fororrective action, the first payment into the dedi- specific to a particular facility.
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a. Definitions. For the purpose of this rule, the follow- Where:
ing definitions shall apply: “CE” means theurrent cost estimate of closure and post-
“Account” means a formal separate set of records. closure costs.
“Current balance” means cash in an account established “CB” means the current balanoéthe closure or postclo-
pursuant to this rule plus the current value of investments osure accounts.
moneys collected pursuant to subrule 115.31(8) and used to “RPC” means the remaining permitted capadityons, of
purchase oner more of the investments listed at lowa Code the landfill as of the start of the permit holder’s fiscal year.
section 12B.10(5). “TR” is the number of tons of solid waste disposed of at
“Current cost estimate” means the closure cost estimatehe facility in the prior year.
preparedand submitted to the department pursuant to subrule i. Closure and postclosure accounts may be com-
115.31(3) and the postclosure cost estimate prepared andingled withother accounts so long as the amounts credited
submitted pursuant to subrule 115.31(4). to each account balance are reported separately pursuant to
b. Moneys in the accounts shall not be assigned for thgparagraphs 115.31(3)“a” and 115.31(4)"a.”
benefit of creditors except the state of lowa. j.  The department shall have full rights of access to all
c. Moneys in the accounts shall not be used to pay anjunds existing in a facility’s closure or postclosure account,
final judgmentagainst a permit holder arising out of the own- at the sole discretion of the department, if the permit holder
ership or operation of the site during its active life or after fails toundertake closure or postclosure activities after being
closure. directed to do so by a final agency action of the department.
d. Withdrawal of funds. Except as provided in para- These funds shall be used only for the purposes of funding
graph 115.31(8)"e,” moneys in the accounts may be with-closure and postclosure activities at the site.
drawn without department approval only for the purpose of 115.31(9) Amount of required financial assurance. A fi-
funding closure, including partial closure, or postclosure ac-nancialassurancenechanism established pursuant to subrule
tivities that are in conformance with a closure/postclosure115.31(6) shall be in the amount of the third-party cost esti-
plan which has been submitted pursuant to subrulemates required by subrules 115.31(3), 115.31(4), and
115.13(10). Withdrawals for activities not in conformance 115.31(5) except that the amount of the financial assurance
with aclosure/postclosure plan must receive prior written ap-may be reduced by the sum of the cash balance in a trust fund
proval from the department. Permit holders using a trustor local government dedicated fund established to comply
fund established pursuant to paragraph 115.31(6)“a” to satiswith subrule 115.31(8) plus the current value of investments
fy the requirements of thislle must comply with the require- held by saidrust fund or local government dedicated fund if
ments of subparagraph 115.31(6)"a"(6) prior to withdrawal. invested in one or more of the investments listed in lowa
e. Excess fundsc.i Ifr;the balance of a closure or rl)osthoCode section 12B.10(5).
sure account exceeds the current cost estimate for closure or .
postclosure at any time, the permit holder may withdraw thc?| ITEM 8. Arlne_nd 567—Chapter 118 by adopting the fol-
excess funds so long as the withdrawal does not cause tH8W!Ng NEW rule:
balance to be reduced below the amount of the current co®67—118.16(455B,455D) Appliance demanufacturing
estimate. _  facility financial assurance requirements. The holder of a
f. Initial proof of establishment of account. A permit sanitarydisposal project permit for an appliance demanufac-
holdershall submit a statement of account, signed by the perturing facility shall maintain a surety bond in the sum of a
mit holder, to the department by April 1, 2008, that indicatesminimum of $20,00@s financial assurance. The bond shall
that accounts have been established pursuant to this rulge specific to a particular facility for the purpose of properly
Permit holders fOI’ new landfills permltted' after April 1, disposing of any appliances, refrigerant, PCBs, mercury or
2008,shall submit a statement of account, signed by the perother hazardous aterials that may remain at a site due to the
mit holder, to the department, prior to the landfill's initial re- owner’s oroperator’s failure to properly close the site within

ceipt of waste. , 30 days of permit termination, revocation, or expiration.
An account established pursuant to paragraph 118.16(1) Exemptions. An appliance demanufacturing
115.31(6)"a"for trust funds or paragrafd15.31(6)"i" for lo-  facility owned and operated in conjunction with a sanitary

cal government dedicated funds also satisfies the requiretandfill already required to have financial assurance shall not
mentsof this rule, and the permit holder shall not be requiredpe required to obtain additional financial assurance in com-
to establish closure and postclosure accounts in addition tliance with this chapter.
said financial assurance accounts. 118.16(2) No permit without financial assurance. Unless
Accountsestablished pursuant to paragrapti31(6)“a”  the facility is exempt from thigile under subrul&18.16(1),
or 115.31(6)",” which are intended to satisfy the require- 3 permit shall not be issued to the owner or operator of an ap-
ments of this subrule, must comply with lowa Code sectionpliance demanufacturing facility until the owner or operator
455B.306(8)*b.” o has provided evidence of obtaining a bond in the sum of a
h. Yearly deposits. Deposits into the closure and post-minimum of $20,000 on a form prescribed by the commis-
closureaccounts shall be made at least yearly in the amountsjonerof insurance. For an appliance demanufacturing facil-
specified inthis subrule beginning with the close of the facili- ity existing prior to [the effective date of this rule], initial
ty's first fiscal year that begins aftiire effectivedate of this  proof of having obtained a bond shall be submitted by Janu-

rule. The deposits shall be made within 30 days of the closery 1, 2008, or at the time of permit renewal, whichever oc-
of each fiscal year. The minimum yearly deposit to the clo-curs first.

sure and postclosure accounts shall be determined using the 118.16(3) Bond requirements.

following formula: a. The bond shall be executed by a surety company au-
CE - CB _ . thorized by the commissioner of insurance to do business in
—RpPc— X TR = yearly deposit to accoun lowa.

b. The surety shall name the state of lowa as the obligee
for the bond.
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c. The bond shall be continuous in nature until cancelederly close the operating area(s) by conducting groundwater
by the surety or until the department gives written notifica- and soil sampling, as applicable, and properly cleaning all
tion to the owner, operator, and surety provider that the covequipmentind storage areas that may remain at the operating
ered site has been properly closed. The surety shall providarea(s).
at least 30 days’ notice in writing to the appliance demanu- ITEM 10. Amend 567—Chapter 121 by adopting the fol-

facturerand the department in the event of any intent to can i le:
cel the bond. owing new rule:

d. The appliance demanufacturer shall provide the de567—121.8(455B) Financial assurance requirementsfor
partment with a statement from the surety with each permijand application of wastes. The holder of a sanitary disposal
application renewal, notintpat the bond is paid and current projectpermit for land application of solid wastes that has re-
for the permit period for which the appliance demanufacturerceivedauthorization to temporarily store waste at the applica-
has applied for renewal. tion site(s)shall maintain a surety bondtime sum of a mini-

118.16(4) Bond execution. If the owner or operator does mum of $10,000 as financial assurance. The bond shall be
not properly close the site within 30 days after closure, thespecificto a particular permit holder for the purpose of prop-
departmenshall file a claim with the surety company to col- erly disposing of or having a third party land apply any stored
lect the amount of funds necessary to properly close the sitgoiid wastes due to the permit holder’s failure to properly land
by disposing of any appliances, refrigerant, PCBs, mercuryapply wastes in accordanaith rule 121.7(455B)and the ap-
or other hazardous materials that may remain at the site. plicable permit provisions.

ITEM9. Amend 567—Chapter 120 by adopting the fol- 121.8(1) Adequacy of surety bond amount. To ensure the
lowing new rule: adequacy ofhe surety bond amount, the department may re-

guest an estimate of the transportation costs, which include
567—120.13(455B,455D) Financial assurance require- the costs to load the material, and total fees to properly dis-
mentsfor multiuse and single-use landfarms. The holder  pose of the maximum storage capacity at each temporary
of a sanitary disposal project permit for a multiuse or single-storagesite or costs of having a third party land apply the to-
use landfarm shall maintain a surety bond in the sum of dal amount of material that could be stored at each land ap-
minimum of $10,00@s financial assurance. The bond shall plication site.
be specific to a particular permit holder for the purpose of 121.8(2) No permit without financial assurance. A permit
conducting closure activities at the operating area(s) due tehall not be issued to the owner or operator until the permit
the permit holder’s failure to properly close the site as re-holderhas provided evidence of obtaining a bond in the sum
quired in accordance with rule 120.12(455B). of a minimum of $10,000 on a form prescribed by the com-
120.13(1) Adequacy of surety bond amount. The depart- missioner ofnsurance. For solid waste land application per-
ment may request an estimate of the costs to properly closmits existing prior to [the effective date of this rule], initial
the operating area(s). The cost estimate shall include thproof of having obtained a bond shall be submitted by Janu-
costs for conducting groundwater and soil sampling andary 1, 2008, or at the time of permit renewal, whichever oc-
properlycleaning all equipment and storagjeas athe oper-  curs first.
ating area(s) to ensure the adequacy of the surety bond 121.8(3) Bond requirements.
amount. a. The bond shall be executed by a surety company au-
120.13(2) No permit without financial assurance. A per- thorized by the commissioner of insurance to do business in
mit shall not be issued to the owner or operator of a multiusdowa.
or single-use landfarm until the permit holder has provided b. The surety shall name the state of lowa as the obligee
evidence of obtaining a bond in the sum of a minimum offor the bond.
$10,000 on a form prescribed by the commissioner of insur- c¢. The bond shall be continuous in nature until canceled
ance. For multiuse and single-use landfarms existing prior to by the surety or until the department gives written notifica-
[the effective date of this rule], initial proof of having ob- tion tothe permit holder and surety provider that the covered
tained abond shall be submitted by January 1, 2008, or at thesite has been properly closed. The surety shall provide at
time of permit renewal, whichever occurs first. least 30 days’ notice in writing to the permit holder and the
120.13(3) Bond requirements. department in the event of any intent to cancel the bond.
a. The bond shall be executed by a surety company au- d. The permit holder shall provide the department with a
thorized by the commissioner of insurance to do business istatement from the surety with each permit application re-

lowa. newal,noting that the bond is paid and current for the permit
b. The surety shall name the state of lowa as the oblige@eriod for which the permit holder has applied for renewal.
for the bond. 121.8(4) Bond execution. If the permit holder does not

c. The bond shall be continuous in nature until canceledproperly land apply the stored solid wastes in accordance
by the surety or until the department gives written notifica- with rule 121.7(455B) and the applicable permit provisions,
tion tothe permit holder and surety provider that the coveredthe department shall file a claim with the surety company to
site has been properly closed. The surety shall provide atollect the amount of funds necessary to properly dispose of
least 30 days’ notice in writing to the permit holder and theor have a third party land apply any stored solid wastes that
department in the event of any intent to cancel the bond. may remain at the application sites.

d. The permit holder shall provide the department with a .
statement from the surety with each permit application re- |TEM 1dl. ,?\megd 5652—8Chapter 122 as fc;llﬁws. ,
newal,noting that the bond is paid and current for the permit Amend rule 567—122.8(455B,455D) as follows:
period for which the permit holder has applied for renewal. 567—122.8(455B,455D) Operational requirements for

120.13(4) Bond execution. If the permit holder does CRT collection facilities. All CRT collection shall be
not properly close the site in accordance with ruledone in a manner that complies with the following re-
120.12(455B)the department shall filedaim with the sure-  quirements. So long as this rule is complied with, the only
ty company to collect the amount of funds necessary to proprules within this chapter that shall apply to the permitted
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activity are rules 122.1(455B,455D) to 122.3(455B,455D), 122.28(2) Financial assurance amount required. CRT
122.6(455B,455D), 122.7(455B,455D), 122.9(455B,455D), collection facilities shall have financial assurance coverage
122.10(455B,455D), and this rule. equal toone dollar per pound stored above the permitted stor-

122.8(1) CRT storage at a permitted collection site shall age capacity of 48 Gaylord boxes containing no more than
be limited to 48 Gaylord boxes or equivalent containing no 2,000 CRTSs, in accordance with subrule 122.8(1).
more than 2,000 CRTs. A permitted CRT collection site may 122.28(3) Acceptable financial assurance instruments.
store additional CRTs subject to the permit holder’s obtain- Financial assurance may be provided by cash, surety bond,
ing and maintaining financial assurance for these additional letter of credit, secured trust fund or local government dedi-
CRTs in accordance with rule 122.28(455B,455D). cated fund as follows:

122.8(1) 122.8(2) Collection activities for discarded a. Caslpayments shall be provided by a certified check,
CRTs shall occur in an area and through a process that mininade payable to the Department of Natural Resources.
mizes the risk of hazardous conditions. b. A surety bond shall be executed by a surety company

122.8(2) 122.8(3) Any hazardous condition shall immedi- authorized by the commissioner of insurance to do business
ately be contained and remedied with proper equipment anéh lowa. The surety bond shall comply with the following:
procedures. (1) The surety shall name the state of lowa as the obligee

122.8(3) 122.8(4) Discarded CRTs shall be collected and for the bond.
containedn a manner that is structurally adequate to prevent (2) The bond shall be continuous in nature until canceled
breakage and spillage under normal operating conditionsby the surety or until the department gives written notifica-
and that is compatible with the contents. tion to the owner, operator, and surety provider that the cov-

122.8(4) 122.8(5) CRT glass and CRTs that show evi- ered site has been properly closed. The surety shall provide
dence of breakage, leakage, or damage that could cause théleast 30 days’ notide writing to the CRTcollection facili-
release of lead or other hazardous constituents into the enviy and the department in the event of any intent to cancel the
ronment shall be collected in enclosed and separate contairfpond.
ers from other discarded CRTs. Such containers shall be pro- (3) The CRT collection facility shall provide the depart-
tected from precipitation. ment with a statement from the surety with each permit ap-

122.8(5) 122.8(6) A CRT recycling facility may store dis-  plicationrenewal, noting that the bond is paid and current for
carded CRTand materials derived from discarded CRTs out- the permit period for which the CRT collection facility has
doors if the following conditions are met: applied for renewal.

a. The facility has a stormwater permit, if applicable. (4) If the owner or operator does not properly close the

b. The material is not harboring or attracting vectors. site within 30 days after closure, the department shall file a

c. Litter is contained within the storage area or unit. claimwith the surety company to collect the amount of funds

d. The discarded CRTs and materials derived from dis-necessary to properly close the site by removal of any dis-
carded CRTs are not broken CRTs or CRT glass. carded CRTs, PCBs, mercury or other hazardous materials

122.8(6) 122.8(7) Discarded CRTs and materials derived that may remain at the site.
from discarded CRTs shall not be speculatively accumulated c. A letter of credit shall be issued by an entity which has
at a permitted CRT recycling facility without the permit- the authority to issue letters of credit and whose letter-of-
holder’s obtaining and maintaining financial assurance for credit operations are regulated and examined by a federal or
the additional CRTs in accordance with rule 122.29(455B) state agency. The letter of credit shall comply with the fol-
Speculative accumulation occurs when a facility cannotlowing:
demonstrat¢hat the amount of discard@RTs-and-materials (1) A cash account shall be established in conjunction
derived-from-discarded-CRTeaving the facility within a  with the letter of credit.
12-month time period is greater than 86 percent, by (2) The letter of credit must be irrevocable and issued for
weight or volume, of the discarded CRTs and materials dethe permit issuance period in an amount at least equal to the
rived from discarded CRTs received by the facility within a amount specified in subrule 122.28(2).
12-month time period. (3) The provision of funds by the issuer of the letter of

122.8(7) 122.8(8) Containers or packages shall be labeled credit shall be considered an issuance of a loan to the owner
and transported in compliance with state and federal Departer operator, and the terms of that loan shall be governed by
ment of Transportation (DOT) regulations. the letter of credit or subsequent agreement between those

Adoptthe followingnew rules 567—122.28(455B,455D) parties. The state shall not be considegeplarty to this credit

. transaction.
and 567—122.29(455B): d. A secured trust fund shall name the department of nat-

567—122.28(455B,455D) Financial assurance require- ural resources as the entity authorized to draw funds from the
mentsfor cathoderay tube collection facilities. Permitted trust,subject to proper notification to the trust officer of fail-
CRT collection facilities must obtain and submit a financial ure by the permittee to comply with proper removal of any
assurance instrument to the department for permitted CRHiscarded CRT®CBs, mercury or other hazardous materials
storage in accordance with these rules. The financial assuihat may remain at the site by the financial assurance pro-
ance instrument shall provide monetary funds for proper revided by the trust. ,
moval of any discarded CRTs, PCBs, mercury or other haz- €. A local government fund shall be dedicated by state
ardousmaterials that may remain at a site due to the owner’sconstitutionajprovision or local government statute, charter,
or operator’s failure to properly close the site within 30 daysordinancepr order to pay for closure arising from the opera-
of permit termination, revocation, or expiration. tion of the CRT recycling facility and shall be funded for the
122.28(1) No permit without financial assurance. A per- full amount of coverage. _ _
mit shall not be issued to the owner or operator of a CRT 122.28(4) Financial assurance cancellation and permit
collection facility until a financial assurance instrument has suspension. ] ) ]
been shmitted to and approved by the department if applica- @. = Within 30 days of receipt of a written notice of can-
ble. cellation of financial assurance by the surety, the owner or

operatomust provide the department an alternative financial
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assurance instrument. If a means of continued financial asat least 30 days’ notice in writing the CRT recycling facili-
surance isiot provided within the 30-day period, the depart- ty and the department in the event of any intent to cancel the
ment shall suspend the permit. bond.

b. The owner or operator shall perform proper closure (3) The CRT collection facility shall provide the depart-
within 30 days of the permit suspension. For the purpose ofment with a statement from the surety with each permit ap-
this rule, proper closure means removal of all discardedplicationrenewal, noting that the bond is paid and current for
CRTs, PCBs, mercury or other hazardous materials that rethe permit period for which the CRT recycling facility has ap-
main atthe site through acceptable disposal or processing opplied for renewal.
tions. (4) If the owner or operator does not properly close the

c. If the owner or operator does not properly close thesite within 30 days after closure, the department shall file a
site within the 30-day period allowed, the department shallclaimwith the surety company to collect the amount of funds
file aclaim with the surety compasnthe issuing institution of  necessary to properly close the site by removal of any dis-
the letter of credit or the trust to collect the amount of fundscarded CRTs, PCBs, mercury or other hazardous materials
necessary to properly close the site. that may remain at the site.

d. Any financial assurance instrument provided to the c¢. A letter of credit shall be issued by an entity which has
department in compliance with this rule must be payable tahe authority to issue letters of credit and whose letter-of-
the department and must remain in continuous effect until theredit operations are regulated and examined by a federal or
department gives writtemotification to the owner, operator, state agency. The letter of credit shall comply with the fol-
suretyprovider or trusthat the covered site has been proper- lowing:
ly closed. An owner or operator who elects to terminate a (1) A cash account shall be established in conjunction
permittedactivity, orwhose renewal application has been de- with the letter of credit.
nied, or whose permit has been suspended or revoked for (2) The letter of credit must be irrevocable and issued for
causemust close within 30 daydf notification by removing  the permit issuance period in an amount at least equal to the
through acceptable disposal or processing options all disamount specified in subrule 122.29(2).
carded CRTs, PCBs, mercury or other hazardous materials (3) The provision of funds by the issuer of the letter of
that remain at the site. credit shall be considered an issuance of a loan to the owner

e. The department may request payment from any sureer operator, and the terms of that loan shall be governed by
ty, the issuing institution of a letter of credit or the trust to the letter of credit or subsequent agreement between those
provide for the purpose of completing closure when closureparties. The state shall not be consideeeparty to this credit
is not completed in accordance with paragraph 122.28(4)“d.transaction.

: : : d. A secured trust fund shall name the department of nat-
f567_t1r1202d29(45t58b) Fma}nmafl a'ﬁran%e reqtltﬂaeéns_rl]_ts ural resources as the entity authorized to draw funds from the
corclci:ﬁ o c(ialirt%ys %ui;%cg&r?% n?jusljll:)?wit aeﬁrfr}r; ngi ” assurrez; HcelTust,subject to proper notification to the trust officer of fail-

ycling ure by the permittee to comply with proper removal of any

instrument to the department for permitted CRT storage degigcarded CRT$CBs, mercury or other hazardous materials

terminedto be speculatively accumulated in accordamtl® ¢ may remain at the site by the financial assurance pro-

theserules. The financial assurance instrument shall prowdevided by the trust.

monetary funds for proper removal of any discarded CRTS,"" "™ '{5ca] government fund shall be dedicated by state

gtCaBgi,trgedrﬁlér%/ootrhc;tg(\a/cnh;gsagjrogserpﬁtoerr,lsa%tlnﬁé rtrz)ayrroergzral'rbonstitutionabrovision or local government statute, charter,
p Properlyqrdinancepr order to pay for closure arising from the opera-

closethe site in accordance with rule 122.27(455B,455D) and,; : o
the closure plan submitted pursuant to paragraph}'on ofthe CRT recycling facility and shall be funded for the

122.11(1)“n.” ull amount of coverage. _ '
122.29(1) No permit without financial assurance. A per- Su;ggﬁg@% Financial assurance cancellation and permit

mit shall not be issued to the owner or operator of a CRT re
cycling facility until a financial assurance instrument has
been submitted to and approved by the department as app
cable.

" a. Within 30 days of receipt of a written notice of can-
ellation of financial assurance by the surety, the owner or
)peratormust provide the department an alternative financial

assurance instrument. If a means of continued financial as-

122.29(2) Financial assurance amount required. CRT re-g, . ance igmot provided within the 30-day period, the depart-
cycling facilities shall have financial assurance coverage it chall suspend the permit

equal toone dollar per pound of CRTs determined to be spec- b. The owner or operator shall perform proper closure in

ulatively accumulated in accordance with subrule 122.8(7). accordance with rule 122.27(455B,455D) and the closure

- 122-29|(3) Acceptable fti)nancial_ dasds%rancehinstrurpegts. (?Ian that was submitted in accordance with paragraph
inancial assurance may be provided by cash, surety bond, i ; :
letter of credit, secured trust fund or local government dedi- 2c2:11h(‘1t)hg OV\\,'\',tnhérr] g? ggg;grtr&%gg rnrgltt S?os;?;?; Iglgée the

cated fund as follows: site within the 30-day period allowed, the department shall

a. Caslpayments shall be provided by a certified check fil : : i T i
' file aclaim with the surety compajhe issuing institution of
made payable to the Department of Natural ReSOUrces. g etter of credit or the trust to collect the amount of funds
b. A surety bond shall be executed by a surety Compamﬁecessary to properly close the site

authorized by the commissioner of insurance to do business d. Any financial assurance instrument provided to the

in lowa. The surety bond shall comply with the following: ; ; : ;
) epartment in compliance with this rule must be payable to
; r(tlrz Tt?enzurety shall name the state of lowa as the Obl'ge‘gne department and must remain in continuous effect until the
° (Z)eThoe bond shall be continuous in nature until cancelecdiréctor of the department gives written notification to the
. : ; s wner, operator, surety provider trust that the covered site
by the surety or until the department gives written notifica- has been properly closed. An owner or operator who elects to

tion to the owner, operator, and surety provider that the Covsominate a permitted activity, or whose renewal application
ered site has been properly closed. The surety shall provide
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has been denied, or whose permit has been suspended or re-123.12(8) Initial proof of establishment of account and
voked for causenust close within 30 days of notification in  funds. Proof of theestablishment of the account and its com-
accordance with rule 122.27(455B,455D) and the closurepliance with this rule shall be submitted to the department
plan submitted in accordance with paragraph 122.11(1)“n.” within 30 days of the close of the permit holder’s first fiscal

e. The department may request payment from any sureyear that beginafter [the effective date of this rule] or at the
ty, the issuing institution of a letter of credit or the trust to time of application for a permit for a new RCC or MUCCC
provide for the purpose of completing closure when closurefacility.

is not completed iaccordance withule 122.27(455B,455D) 123.12(9) Deposits. Deposits into the closure account
and the closure plan that was submitted in accordance witlshall bemade on an annual basis for a period of five years, in
paragraph 122.11(1)"n.” the amount specified in this rule, beginning with the permit

: holder’sfirst fiscal year that begins aftghe effective date of

| ITEM 12. Alm_end 567—Chapter 123 by adopting the fol- yis'ryle]. The deposits shall be made within 30 days of the
owing new rule: close ofthe permit holder’s fiscal year. The minimum annual
567—123.12(455B,455D,455F) Financial assurance re- deposit to the closure account shall be determined using the
quirementsfor regional collection centersand mobileunit  following formula:

collection and consolidation centers. The holder of a sani- CE - CB _ Id . |

tary disposal project permit for an RCC or MUCCC shall ——y—— = annualdeposit to closure accol

maintain a closure account as financial assurance. The agynere:

count shall be specific to a particular facility. “CE” means the current cost estimate as defined in subrule
123.12(1) Exemptions. RCC and MUCCC facilities 123.12(2), as applicable.

ownedand operated in conjunction with a sanitary landfill al- ™ «cg" means the current balance of the closure account, as

ready required to have financial assurance shall not be reyppjicaple.

quiredto obtain additional financial assurance in compliance "« means the number of years remaining in the five-year
with this chapter. . pay-in period.
123.12(2) Definitions. For the purpose of this rule, the afier the pay-in period has been completed, the account shall
following definitions shall apply: be adjusted annually to correct any deficiency of the account
“Account” means a formal set of separate records. with respect to the adjusted cost estimates and may be ad-
Current cost estimate” means the cost estimate for suby,sied annually should the balaringhe account exceed the
rule 123.12(3), prepared and submitted to the department A;djusted cost estimate.
the time of application for a new RCC or MUCCC facility 123 12(10) Investment of funds. Funds held in the ac-
permit, atthe time of request for a permit amendment that in- -, ntestablished by this rule may be invested only in instru-
creases closure costs and with each permit renewal thereafents listed at lowa Code section 128 10(5)
ter. For RCC and MUCCC facilities existing prior to [the ef- 153 15(11) Access to funds by the department. The de-
fectivedate of this rule], an initial cost estimate shall be sub- 4 yment shall have full rights of access to all funds existing
Vrcr']titgﬁe% r‘]gggj‘g filr’s t2008, or at the time of permit renewalyy 5 facility’s closure accoundt the sole discretion of the de-
: . partment, ithe permit holder fails to undertake closure activ-
123.12(3) Current cost estimate for RCC and MUCCC fa- jiies after being directed to do so by a final agency action of

cilities. The current cost estimate submitted to the departine department. These funds shall be used only for the pur-
mentshall be an average of the disposal costs charged by the e of funding closure activities at the site
hazardous waste contractor to the RCC or MUCCC as ret:1E§30 unding ! Vil e

ported on the semiannual reports submitted in accordance

with rule 123.1(455B,455D,455F) for the most recent three-
year period. For new facilities or existing facilities that do ARC 5645B
not have sufficient data to determine an average disposal
cost,the first cost estimate shall be equal to $15,000. The es- HUMAN SERVICES
timateshall be adjusted once sufficient data is available for a DEPARTM ENT[441]
three-year period.
123.12(4) Nonassignment of funds. Moneys in the ac- Notice of Intended Action
countshall not be assigned for the benefit of creditors except Twenty-five interested per<ons. & over nmental subdivision. an ageny or
the state of lowa. associglion of 25 or mor%persoﬁsr%ay demand an oral pre&eﬁtatior%J he%on

123.12(5) Final judgments. Moneys in an account shall  asprovided in owa Code section 17A.4(1)" b."
not be used to pay any final jUdgment againSt a permit holder Notice is also given to the public that the Administrative Rules Review
that arises out of the ownership or operation of the site dur- Committeemay,tc;]n itsownsgoticctjn or or:jwrgftr) reg%:ﬁts% gtnyindi\iidual
1 1 1 1 Oor group, review this propo: action unaer on . aregular or
mglgg.:?g(tgge\Ill\];ﬁh%rrgl/c\)/zrg?funds. Moneys in the account il mesing whre e public or interested per sons may bEhe_egrd‘
may be withdrawn without department approval only for the  Pursuant to the authority of lowa Code section 234.6, the
purpose of funding closure activities, including partial clo- Department of Human Services proposes to amend Chapter
sure, that are in conformance with the closure requirement§1, “Eligibility,” and Chapter 52, “Payment,” lowa Adminis-
for RCC and MUCCC facilities. Withdrawals for activities trative Code.
not in conformance with a closure requirement must receive These amendments implement the annual adjustments to
prior written approval from the department. eligibility and payment levels in the State Siementary As-
123.12(7) Excess funds. If the balance of a closure ac-sistance Program that are necessary to meet the federal “pass-
count exceeds the current cost estimate for closure at anglong” requirements specified in Title XVI of the Social Se-
time, then the permit holder may withdraw the excess fundurity Act. The State of lowa uses the payment levels meth-
so long as the withdrawal does not cause the balance to be red of compliance, which requires the State to increase the
duced below the amount of the current cost estimate. paymentamounts and income limits for State Supplementary
Assistance categoriedettive January 1 of each year as nec-
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essary to meet the minimum levels required by the federal ARC 5649B
government. The minimum levels are indexed by the cost-
of-living increase in federal Social Security and Supplemen-
tal Security Income (SSI) benefits, which is 3.3 percent for HUMAN SERVICES
calendar year 2007. DEPARTMENT/[441]
Changes necessary to meet federal pass-along require- ] _
ments for 2007 are as follows: Notice of Intended Action

° Increasing théncome limit and paymem standard for Twenty-five interested persons, a governmental subdivision, an agency or
dependentelatives fron306 per month to $317 per month.  association of 25 or more personsmay demand an oral presentation hereon
 Increasing the dependent relative income limits by  asprovidedin lowa Codesection 17A.4(1)"b.
$31 per month for an eligible individual (from $909 to $940)  Notice is also given to the public that the Administrative Rules Review

el Committee may, on itsown motion or on written request by any individual
gggsb]}s $41 per month for an e“glble couple (from $1210t0 or group, review thisproposed action under section 17A.8(6) at aregular or

special meeting where the public or interested persons may be heard.

pe; mégﬁﬁegférg?égggetg\g)%fsﬁ.home income limit by $20 Pursuant tehe authority of lowa Code section 249A.4, the

. ; ; TNT Department of Human Services proposes to amend Chapter
$24 pé?%%?]?;]ngpgnzn gg;?%?égg}ly life home payment by 77, “Conditions of Participation for Providers of Medical and

. ; ; P ; RemedialCare,” Chapter 78, “Amount, Duration, and Scope
by $O.I6r]5C r(?r%ﬂ]ngggé%aﬁ;rg%rg-é%?dentla“ care per diem rate of Medical and Remedial Services,” and Chapter 79, “Other

State legislation also requires the Department to increasrgol'c'es Relating to Providers of Medical and Remedial

the personal needs allowance for residents of residential ca a'lr% lowa Adan'n'Sttrat"é% %ode. g iv-based h
facilities atthe same percentage and at the same time as feg-.., ''¢>¢ a@Mmenaments aad home- and community-based ha-
bilitation services as a new category of services covered un-

eral Social Security and SSI benefits are increased. Howe r Medicaid. Beginning in January 2007, Section 6086 of

er, the amount added to the personal needs allowance f e Deficit Reduction Act of 2005, Public Law 109-171, al-

Medicaidcopayment is decreased for 2@lié tothe transfer tates t h d itv-based | N
of drug coverage to Medicare. Therefore, these amendmen{QVS States to cover home- and community-based long-term

decrease the residential care facility and family life homeCaré services for Medicaid members with disabilities or
personal needs allowances by $4 per month (from $92 t&hronic conditions. Using this option, the Department has
$88). A deduction from income can be allowed for people'VOrked with federal officials to design a new program to
who have unmet medical needs, including Medicare Part Egmet the nonrehabilitative service needs of Medicaid mem-
copayments ’ ers who currently receive rehabilitation services for adults
Theseamendments do not provide for waivers in specified With chronic mental illness (also known as the “adult rehabil-
situations because they benefit the people affected by in'-t""tc':On option for AAR%O ) being di nued und
creasing payment levels., I overageI Ord éefrwces |sd_e||ng iscontinued under
These amendments were also Adopted and Filed Emeri/es recently adopted for remedial services. (SBE

: : 5514B, published in the lowa Administrative Bulletin on No-
gencyand are published hereinARC 5646B. The purpose ' .
of this Notice is to solicit comment on that submission, the VéMPer 8, 2006.) The Department determined that changes

subject matter of which is incorporated by reference. to coverage of remedial services were necessary in order to

. . nsurehat the state remainséoempliance witlfederalMed-
pr(ﬁ)noysggg&fﬁg&%ﬁgﬁﬁ;ﬁ%gﬁﬁ: \;/;/irrlltttjgrr\ycgzrlnrggg%s %‘Otgl_caid regulations on rehabilitative services. Many services
: ! : formerly covered under the ARO program are now covered
Q;?é; ZﬁoallggisbeD(gE)%%?ndert\? c')\:cl al—rIB(JrrE\gﬁnSIgr]\l/?gésomg%v%fr as remedial services. However, remedial services do not in-
State OfficeBuilding, 1305 East Walnut Street, Des Moines, Clu‘?ﬁess%p(gr\gzlr?gn?énr{zsiblcljl(ta?it#)en t(:hoemg?nnc?unrgfl duration. and
Izoiﬁz%%%lc?r_%i,lé_'mgﬁ%rg%ﬂtcs\/g;]aa){vggggﬁs?gt;?éjtg_SilS)scop_e of covered home- and community-ba'sed habilifation
These amendments are intended to implement lowa Codg€"VICeS and set the provider requirements and reimburse-

: ent methodology. Service components include home-
Chipftiggeztrli?ngggti%(ggnhgwyapég;sérggagﬁaéll_sedé’i;gﬁt\',gnsle?;_'based habilitation, day habilitation, prevocational habilita-

: ; tion, andsupported employment (activities to find and main-
vices Agency pursuant to lowa Code § 17A.4(3) will be ;- : :
availableat hitp Jlwwwlegis state ia.us/\AC. htrai e(u )(515) tainemployment). Case management is a covered service for

281-5279prior to the Administrative Rules Review Commit- members who are not otherwise eligible for Medicaid case

; ; : . management services.
tee’s review of this rule making. To be eligible for habilitation services, members shall

have a history of psychiatric iliness, risk factors indicating a
need for continuing supports, and a need for one or more of
the covered services as identified in a comprehensive service
plandeveloped by an interdisciplinary team. Federal legisla-
tion limits the income for members receiving these services
to 150 percent of the federal poverty level.

Home-based habilitation services may be provided wher-
ever a member lives, including a residential care facility of
16 or fewer persons. A daily rate may be developed for
home-basetiabilitation when the member needs services 14
or more hours per day.

Utilization is controlled by limiting the number of slots
available in thggrogram and by limiting units of service and
rates. Reimbursement for day habilitation, prevocational ha-




932 NOTICES IAB 1/3/07

HUMAN SERVICES DEPARTMENT[441](cont'd)

bilitation, and supported employment activities to obtain a The Board approved the proposed amendments to Chap-
job is based on a fee schedule. Reimbursement for homeers 8, 9, 10, 11 and 17 during its regularly held meeting on
based habilitation and supported employment supports t@®ecember 7, 2006.

maintainemployment is based on a retrospective cost-related Any interested person may present written comments on
rate calculated for each providérhe nonfederal share of the theseproposed amendments not later than 4:30 p.m. on Janu-
cost of habilitation services will be the responsibility of the ary 23, 2007. Such writtenaterials should be setAnn E.
member’scounty of legal settlement, &sthe case with ARO  Mowery, Executive Director, Board of Medical Examiners,
services. 400 S.W. Eighth Street, Suite C, Des Moines, lowa 50309-

These amendments do not provide for waivers in specifiedt686, or E-mail at ann.mowery@iowa.gov
situations. Requests for the waiver of any rule may be sub- There will be a public hearing on January 23, 2007, at
mitted under the Department’s general rule on exceptions aB:15 p.m. in the Board office, at which time persons may
441—1.8(17A,217). present their views either orally or in writing. The Board of

These amendments were also Adopted and Filed EmerMedical Examiners’ office is located at 400 S.W. Eighth
gencyand are published hereinARC 5650B. The purpose  Street, Suite C, Des Moines, lowa.
of this Notice is to solicit comment on that submission, the These amendments are intended to implement lowa Code
subject matter of which is incorporated by reference. section 147.80.

Any interested person may make written comments on the A fiscal impact summary prepared by the Legislative Ser-
proposedamendments on or before January 24, 2007. Comyvices Agency pursuant to lowa Code § 17A.4(3) will be
ments should be directed to Mary Ellen Imlau, Office of availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)
Policy Analysis, Department of Human Services, Hoover 281-527%rior to the Administrative Rules Review Commit-
State OfficeBuilding, 1305 East Walnut Street, Des Moines, tee’s review of this rule making.
lowa 50319-0114. Comments may be sent by fax to (515) The following amendments are proposed.

281-4980 or by E-mail to policyanalysis@dhs.state.ia.us

The Department will hold a public hearing for the purpose, TEM 1. Amend rule 653—8.1(147,148,272C) as fol-
of receiving comments on these amendments on January ZL‘RWS'
2007,from 1:30 to 3 p.m. in Rooms 130 and 131, lowa Med- 653—8.1(147,148,272C) Definitions.
icaid Enterprise Building, 100 Army Post Road, Des Moines. “Board” means the lowa board of medical examiners.

Comments may be offered at the hearing either orally or in  “Servicecharge” means the amount charged for making a
writing. Anyone who intends to attend the hearing and hasservice availabie on line and is in addition to the actual fee
specialrequirements, such as hearing or vision impairmentsfor a service itself. For example, one whaews dicense on

should contact the Office of Policy Analysis at (515) ine will pay the license renewal fee and a service charge.
281-8440 and advise of special needs.

These amendments are intended to implement lowa Code ITEM 2. Amend subrulg.4(1), paragraptc,” as fol-
section 249A.4. lows: o _ _

A fiscal impact summary prepared by the Legislative Ser- €. Renewal of an active license to practice, $500 if re-
vices Agency pursuant to lowa Code § 17A.4(3) will be hewal is made via paper application or $400 if renewal is
availableat hitp://wwwlegis.state.ia.us/IAC.htnar at (515)  made via on-line application, per biennial period or a pro-
281-527%rior to the Administrative Rules Review Commit- ratedportion thereof if the current license was issued for a pe-

tee’s review of this rule making. riod of less than 24 mont?s.—A—eenvemenethe%will be
charged-foron-line renewal.
ITEM 3. Amend rule653—8.9(147,148,272C), num-
ARC 5631B bered paragraphl,” as follows:
1. lowa Code and lowa Administrative Code access, no
MEDICAL EXAMINERS fee, available at-www.docboard.orgiiavw.medicalboard.
BOARDI[653] iowa.gov
. . ITEM 4. Amend rule653—9.1(147,148,150,150A) by
Notice of Intended Action adding the followingiew definition in alphabetical order:
Twenty-five interested persons, a governmental subdivision, an agency or “S_erwce_charge" _means the amo_u_nt charged for makmg a
association of 25 or more personsmay demand an oral presentation hereon serviceavailable orline and is in addition to the actual fee for
asprovided in lowa Code section 17A 4(1)"b. a service itself. For example, one who renews a license on
Notice is also given to the public that the Administrative Rules Review line will pay the license renewal fee and a service charge.
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or ITEM 5. Amend subrul®.11(3), paragrapta,” as fol-
special meeting where the public or interested persons may be heard. lows:

Pursuant to the authority of lowa Code sections 147.76 a. The renewal fee is $500 if the renewal is made via pa-
and 272C.3, the Board of Medical Examiners hereby givesper application or $400 if the renewal is made via on-line ap-
Notice of Intended Action to amend Chapter 8, “Fees,” plication, per biennial period or a prorated portion thereof if
Chapter 9, “Permanent Physician Licensure,” Chapter 10the current license was issued for a period of less than 24

“Resident, Special and Temporary Physician Licensure,”months. -A-convenience fee-will-be-charged-for-on-line re-
Chapter 11;Continuing Education antflandatory Training  newal.

for Identifying and Reporting Abuse,” and Chapter 17, “Li-
censure of Acupuncturists,” lowa Administrative Code. dldT.EM ?1 ﬁren_d rule633f_—.1§).1(_147,|14';]8,%)50',15|0A) dby.
The proposed amendments impose a service charge f@i9ding the followingiew definition in alphabetical order:
Servicecharge” means the amount charged for making a

\r?eeg?enngcaes%grevg%g \:J%E‘at\)tlg &rélggéfél’rsn{/r&aetg ;?[g gléréfenst; O™ serviceavailable oriine and is in addition to the actual fee for
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a service itself. For example, one who renews a license oavailableat_http://wwwlegis.state.ia.us/IAC.htnar at (515)
line will pay the license renewal fee and a service charge. 281-527%rior to the Administrative Rules Review Commit-

: tee’s review of this rule making.
ITEM 7. Amend rule653—11.1(272C) by adding the The following amendmentsgare proposed.
following new definition in alphabetical order:
“Servicecharge” means the amount charged for makinga ITEM1. Amend rule 653—22.2(272C) as follows:
serviceavailable orline and is in addition to the actual fee for
a service itself. For example, one who renews a license o co
or omissions.

line will pay the license renewal fee and a service charge. 222(1) Definitions. For the purposes of this rule, the fol-

ITEM 8. Amend rule653—17.3(148E) by adding the lowing definitions apply:
following new definition in alphabetical order: “Knowledge” means any information or evidence of re-

“Servicecharge” means the amount charged for making aportable conduct acquired by personal observation, from a
serviceavailable orline and is in addition to the actual fee for reliableor authoritative source, or under circumstances caus-
a service itself. For example, one who renews a license oing the licensee to believe that wrongful acts or omissions
line will pay the license renewal fee and a service charge. may have occurred.

“Reportable conductiheans-avrongful-actactsor-omis-
sionomissionghat-may-constitute basis-for disciplinary-ac-
ARC 5628B tion underthis chapter or any state law or administrative rule

§53—22.2(272C) Mandatory reporting—wrongful acts

that gives-the boardjurisdiction-over-the conductof-alicen-

MEDICAL EXAMINERS seeare grounds for license revocation or suspension under
these rules or that otherwise constitute negligence, careless

BOARD[653] acts or omissions that demonstrate a licensee’s inability to

practice medicine competently, safely, or within the bounds

Notice of Intended Action of medical ethics, pursuant to lowa Code sections 272C.3(2)

Twenty-five interested per sons, a gover nmental subdivision, an agency or and 2720-4(6) and 653—Chapter- 23

mciat?ngfZISOr mgrgp;gtqnsq%dﬂﬂq,an oral presentation hereon 22.2(2) Reporting requirement. A report shall be filed

asprovided in lowa Code section 17A.4(1)"b. with the board when a licensee has knowledge as defined in

lc\l:otice_it? also given‘tto the putt)‘Iic that the _tAtdministr;\ttige Rulgste\éieélv this rule that another person licensed by the board may have
ommittee may, on Its own motion or on written requ y any indiviau 1

or group, review this proposed action under section 17A.8(6) at aregular or engaged in reportable COH_dUCt. .

special meeting where the public or interested per sons may be heard. a. The report shall be filed with the board no later than 30

Pursuant to the authority of lowa Code sections 147.7
and 272C.3, the Board of Medical Examiners hereby give

Noticeof Intended Action to amend Chapter 22, “Mandatory licensee who may have engaged in the reportable conduct,

Reporting,” lowa Administrative Code. : - ; .
The proposed amendments update the definition of “re—ghcigﬁteeé tlarﬂg,;:) ﬁg?e%]gn?é%?;isrt‘%ngcﬁzw lx@c:vrllet(;w;ecgfnt%léct
portable conduct” to mean wrongful acts or omissions tha '

are grounds for license revocation or suspension under the 8%0”"3"-2:2 ‘f:i%r;(ljlécett;vrﬁir?s?t(i]grlnr%(?"whether or not wronaful
rules or that otherwise constitute negligence, careless acts Ucts o g

omissions demonstrating an inability to practice medic_ineboard
competently, safely, or within the bounds of medical ethics,™ "5 physician is not required to report confidential com-

5‘72'25’2?&%” dV\gtSri]S—l%vr\% tce:?gg ?’ﬁgigrrr]nseng;ze%fggl)s 0"f‘srt‘id_munication obtained from a physician in the course and as a
: . p Ui o Presult of a physician-patient relationship or when a state or
ulate that a licensee shall not be civilly liable for filing a re- federal statute prohibits such disclosure

port with the Board so long as such report is not made with e. Failure to report a wrongful act or omission in accor-

malice. In addition, the amendments change the rule that es@ance with this rule within the required 30-day period shall

tablishes a failure to report child abuse or dependent adu ; : R ; . .
s - -7 constitute a basis for disciplinary action against the licensee
abuse as grounds for discipline, so that knowingly and will- 4 “eou 05 0 report.

fully failing to report child abuse or dependent adult abuse ; ;
may be grounds for discipline. . Alicensee who makes a good-faith report pursuant to
The Board approved the proposed amendments during it3 iy s S s e .

regularly held meeting on December 7, 2006. N el e b e ek o A7 AN AR

: - all not be civilly liableas a result of
Any interested person may present written comments or}; . : -

the proposed amendments not later than 4:30 p.m. on Janu lggeawri?l,?%g‘l’ivégh the board so long as such report is not

23, 2007. Such written materials should be sent to Ann E.
Mowery, Executive Director, Board of Medical Examiners, ITEM2. Amend rule 653—22.4(272C) as follows:

400 S.W. 8th Street, Suite C, Des Moines, lowa 50309-4686; . .
or sent by E-mail to ann.mowery@iowa.gov 653—22.4(272C) Mandatory reporting—child abuse and

A public hearing will be held in the Board office on Janu- dependent adult abuse. Each licensee shall report child
ary 23, 2007, at 3 p.m., at which time persons may preserfPuseand dependent adult abusegeguired by state and fed-
their views either orally or in writing. The Board of Medical ©ral law. -FailureKnowingly and willfully failingto report
Examiners’ office is located at 400 S.W. 8th Street, Suite C child abuse and dependent adult abuse as required by state and

ortable conduct.

§aysfrom the date the licensee acquires knowledge of the re-
b. The report shall contain the name and address of the

r omissions have occurred is the responsibility of the

Des Moines. lowa. federal law in accordance with this rule-shall-constitute-a basis
These amendments are intended to implement lowa Cod82Y b€ groundsor disciplinary action against the licensee.
chapter 272C.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
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Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

NOTICES

IAB 1/3/07

3. A prohibition or limitation on practice privileges, e.g.,
a restriction on prescribing or administering controlled sub-
stances.

4. Compliance with an educational plan.

5. A requirement that surveys or reviews of patients or
patient records be conducted.

6. A practice monitoring requirement.

7. A special notification requirement for a change of ad-
dress.

8. Payment that is not routinely required of all physi-
ciansin that jurisdiction, such as a civil penalige or reim-
bursement of any expenses.

9. Any other activity or requirements imposed by the
board that are beyond the usual licensure requirements for

Pursuant to the authority of lowa Code sections 147.76ptaining, renewing, or reinstating a license in that jurisdic-
and 272C.3, the Board of Medical Examiners hereby givesjgn.

Notice of Intended Action to amend Chapter 23, “Grounds
for Discipline,” lowa Administrative Code.

take disciplinary action against a physician who has entered
into a voluntary agreement in another jurisdiction. The
amendmenidentifies the criteria the Board will use to deter-
mine whether a physician has entered into a voluntary agree-
ment. In addition, the amendment states that a certified copy
of the voluntary agreement shall be considered prima facie
evidence.

The Board approved the proposed amendment to Chapter
23 during its regularly held meeting on December 7, 2006.

Any interested person may present written comments on
this proposed amendment not later than 4:30 p.m. on January
23, 2007. Such written materials should be sent to Ann E.
Mowery, Executive Director, Board of Medical Examiners,
400 S.W. Eighth Street, Suite C, Des Moines, lowa 50309-
4686; or sent by E-mail to ann.mowery@iowa.gov

There will be a public hearing on January 23, 2007, at

b. A certified copy of the voluntary agreement shall be

considered prima facie evidence.
The proposed amendment establishes that the Board may P

ARC 5627B

PROFESSIONAL LICENSURE
DIVISION[645]

Notice of Intended Action

Twenty-fiveinterested per sons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant tehe authority of lowa Codsection 147.76, the

3 p.m. in the Boardffice, at which time persons may present Board of Examiners for Massage Therapy hereby gives No-
their views either orally or in writing. The Board of Medical tice of Intended Action to rescind Chapter 133, “Continuing
Examiners'office is located at 400 S.W. Eighth Street, Suite Education for Massage Therapists,” lowa Administrative

C, Des Moines, lowa.
Thisamendment is intended to implement lowa Code sec-
tion 272C.2.

Code, and adopt new Chapter 133 with the same title.

This proposed amendment rescinds Chapter 133 for con-

tinuing education and adopts a new Chapter 133 in lieu there-

A fiscal impact summary prepared by the Legislative Ser-of. The Board has received public comments regarding the
vices Agency pursuant to lowa Code § 17A.4(3) will be need to make the continuing education categories clearer,

availableat_http://wwwlegis.state.ia.us/IAC.htnar at (515)

and the changes to Chapter 133 are in response to those com-

281-527%rior to the Administrative Rules Review Commit- ments.

tee’s review of this rule making.
The following amendment is proposed.

Any interested person may make written comments on the

proposed amendment no later than January 24, 2007, ad-

) ) dressed to Pierce Wilson, Professional Licensure Division,
Amend rule 653—23.1(272C) by adding the following Department of Public Health, Lucas State Office Building,

new subrule:

Des Moines, lowa 50319-0075; E-mail pwilson@idph.

23.1(37) Voluntary agreements. The board may take dis-state.ia.us

ciplinary action against a physician if that physician has en-

A public hearing will be held on January 24, 2007, from

tered into a voluntary agreement to restrict the practice 0 to 9:30 a.m. in the Fifth Floor Board Conference Room,

medicine in another state, district, territory, or country.

LucasState Office Building, at which time persons may pre-

_a.The board will use the following criteria to determine sent their views either orally or in writing. At the hearing,
if a physician has entered into a voluntary agreement withinpersons will be asked to give their names and addresses for

the meaning of lowa Code section 148.12 and this rule.

the record and to confine their remarks to the subject of the

(1) The voluntary agreement was signed during or at theproposed amendment.

conclusion of a disciplinary investigation, or to prevent a
matter from proceeding to a disciplinary investigation.
(2) The agreement includes any or all of the following:

This amendment is intended to implement lowa Code

chapters 21, 147, 152C and 272C.

A fiscal impact summary prepared by the Legislative Ser-

1. Education or testing that is beyond the jurisdiction’s vices Agency pursuant to lowa Code § 17A.4(3) will be

usual requirement for a license or license renewal.

availableat_http://wwwlegis.state.ia.us/IAC.htnar at (515)

2. Anassignment beyond what is required for license re-281-527%rior to the Administrative Rules Review Commit-

newal or regular practice, e.gdoption of a protocol, use of
a chaperone, completion of specified continuing education,
or completion of a writing assignment.

tee’s review of this rule making.

The following amendment is proposed.
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Rescind 645—Chapter 133 and adopt the followiag 133.2(4) No hours of continuing education shall be car-
chapter in lieu thereof: ried over into the next renewal period. A licensee whose li-
CHAPTER 133 censewas reactivated during the current renewal compliance

periodmay use continuing education earned during-tim-
CONTINUING EDUCATION FOR pliance period for the first renewal following reactivation.
MASSAGE THERAPISTS 133.2(5) The cost of continuing education is the responsi-

645—133.1(152C) Definitions. For the purpose of these bility of each licensee.

rules, the following definitions shall apply: 645—133.3(152C,272C) Continuing education criteria.
“Active license’means a license that is current and has not  133.3(1) General criteria. A continuing education activi-

expired. ty which meets all of the following criteria is appropriate for
“Approved program/activity” means a continuing educa- continuingeducation credit if the continuing education activ-

tion program/activity meeting the standards set forth in thesaity:

rules. a. Constitutes an organized program of learning which
“Audit” means the selection of licensees for verification contributes directlyo the professional competency of the li-

of satisfactory completion of continuing education require- censee;

ments during a specified time period or the selection of pro- b. Pertains to subject matters which integrally relate to

viders for verification of adherence to continuing educationthe practice of the profession;

provider requirements during a specified time period. c. Is conducted by individuals who have specialized
“Board” means the board of examiners for massage theraeducation, training and experience by reason of which said

V. individuals should be considered qualified concerning the

“Continuing education” means planned, organized learn-subjectmatter of the program. At the time of audit, the board

ing acts acquired during initial licensure designed to main-may request the qualifications of presenters;

tain,improve, or expand a licensee’s knowledge and skills in  d. Fulfills stated program goalsbjectives, or both; and

order for the licensee to develop new knowledge and skills e. Provides proof of attendance to licensees in atten-

relevantto the enhancement of practice, education, or theorydance, including:

developmento improve the safety and welfare of the public. (1) Date, location, course title, presenter(s);
“Hands-on training” means learning techniques that ma- (2) Number of program contact hours; and

nipulate the soft tissue of the body. (3) Certificate of completion or evidence of successful
“Hour of continuing education” meanslatist 50 minutes  completion of the course from the course sponsor.

spent by dicensee in actual attendance at and completion of 133.3(2) Specific criteria. A licensee shall obtain a mini-

an approved continuing education activity. mum of 24 hours of continuing education credit every two
“Inactive license” means a license that has expired beyears. Twelve hours must be obtained in category A and 12

cause itvas not renewed by the end of the grace period. Théhours may be in either category A or B. A licensee may

category ofinactive license” may include licenses formerly choose to obtain all 24 hours in category A.

known as lapsed, inactive, delinquent, closed, or retired. a. Category A specific continuing education require-
“Independent study” means a subject/program/activity ments.

that a person pursues autonomously that meets standards for (1) A minimum of 12 hours of the 24 hours shall be:

approval criteria in the rules and includes a posttest. 1. Direct, hands-on training attended personally by the

“License” means license to practice. licensee;

“Licensee” means any person licensed to practice as a 2. Related to the actual practice of massage/bodywork
massage therapist in the state of lowa. therapy;

“Presenter” means person(s)/instructor(s) providing con- 3. Sponsored by a local, state, national or international
tinuing education training. professional organization or chapter of massage/bodywork

645—133.2(152C) Continuing education requirements. gerap)’, or a professional, hands-on school of massage/

Each biennium, each person who is licensed to practice as pdywork therapy that meets or exceeds the standards set

AP : rth in 645—Chapter 132;
massagéherapist in this state shall be requiredamplete a ' : .
minimum of 24hours of continuing education. A bienniumis _.4: Presented by a massage/bodywork therapist with a

; Pt : : inimum of five years of clinical experience in massage/
grgﬁ??éear period beginning with the date the license wa odywork therapy. The individuals presenting the continu-

N - . . ing education activity must have specialized education, train-
133.2(1) The biennial continuing education compliance i and experience by reason of which said individuals are

period shall run concurrently with each two-year renewal ;onsidered qualified concerning the subject matter of the
period. The renewal period begins on the date the initial "'Program.

cense is granted and ends two years later on the day before (2) Excluded content areas for continuing education in
the anniversary date of that initial license. category Aare any massage/bodywork techniques that do not
133.2(2) Requirementfor new licensees. Those persons directly make physical contact with the body and that are out-
licensed for the first time shall not be required to completesidethe scope of practice in accordance with the definition of
continuingeducation as a prerequisite for the first renewal of massage therapy set forth in rule 645—131.1(152C) includ-
their licenses. Continuing education hours acquired anytimeéng but are not limited to: Reiki, Barbara Brennan Healing
from theinitial licensing until the second license renewal pe- Sciences, reflexology, bloodletting, and ear candling.
riod may be used. b. Category B specific continuing education require-
133.2(3) Hours ofcontinuing education credit may be ob- ments. _
tained by attending and participating in a continuing educa- (1) A maximum of 12 hours of the 24 hours may be in any
tion activity meetinghe requirements of this chapter. These of the following:
hours must be in accordance with these rules.
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1. Content areas that are programs of learning which 133.4(5) If the submitted materials are incomplete or un-
contribute directly to professional competency and enhanceatisfactory, the licensee may be given the opportunity to
the practice of the licensee. submitmake-up credit to cover the deficit found through the

2. Content areas that are hands-on training programs. audit if the board determines that the deficiency was the re-

(2) Programs that are taken in Category B do not have tsult of good-faith conduct on the part of the licensee. The
be sponsored by organizations noted in 133.3(2)“a"(1)"3" deadline for receipt of the documentation for this make-up
and instructors do not have to have a minimum of five yearsredit is 120 days from the date of mailing to the address of
of clinical experience in massage/bodywork therapy. record at the board office.

(3) Alicensee may receive credit on a one-time basis, not  133.4(6) Failure to notify the board of a current mailing
to exceed two hours of continuing education credit every twoaddress will not absolve the licensee from the audit require-

years, for delivery of course(s) in a massage school setting, ¥hent,and an audit must lmmpleted beforicense renewal.
the following criteria are met:

1. The course(s) is part of a curriculum approved by the645—133.5(152C,272C) Automatic exemption. A licen-

board as outlined in 645—132.4(152C); see shall be exempt from the continuing education require-
2. The licensee is qualified to teach the course(s) as outment during the license biennium when that person:

lined in 645—132.3(152C); ~1. Served honorably on active duty in the military ser-
3. The school provides an official written statement thatVice; or L , -

verifies the following: 2. Resided in another state or district having continuing
e Course title and number of credit hours: education requirements for the profession and met all re-
« Inclusive dates the course was taught by the licenseeduirements of that state or district for practice therein; or
« Teaching qualifications of the licensee. . Was a government employee working in the licensee’s

(4) A maximum of six hours may be obtained in indepen- SPecialty and assigned to duty outside the United States; or
dent study courses in the areas of massage/bodywork tech- 4. Was absent from the state but engaged in active prac-
niques, ethics, mandatory reporter training, and practicdiCe under circumstances which are approved by the board.

management. . . 645—133.6(152C,272C) Continuing education exemp-
(5) Alicensee shall obtain two hours of credit in CPR for tjon for disability or illness. A licensee who has had a physi-
every two-year renewal period. cal or mental disability or illness during the license period

(6) Only the number of hours obtained during the two- gy apply for an exemption. An exemption provides for an
year renewal period to meet mandatory reporter training reaytension ofime or exemption from some or all of the contin-
quirements may be utilized in the renewal period. No hours,ing education requirements. An applicant shall submit a
shall be carried over into the next biennium. ___completedapplication form approved by the board for an ex-

(7) Excluded content areas for continuing education inemption. The application form is available upon request from
Category B include, but are not limited to, any program orthe hoard office. The application requires the signature of a
trainingthat is outside the scope of practice of massage therajcensed health care professional who can attest to the exis-
py in accordance with the definition of massage therapytence of alisability or illness during the license period. If the
set forth in rule 645—131.1(152C) or that does not enhancgppication ifrom a licensee who the primary caregiver to
professional competency relating to the field of massages relative who is ill or disabled and needs care from that pri-
bodywork therapy. Bloodletting and ear candling are ex-marycaregiverthe physician shall verify the licensee’s status
cluded content areas. as the primary caregiver. A licensee who applies for an ex-

645—133.4(152C,272C) Audit of continuing education ~ €mption shall be notified of the decision regarding the ap-
report. After every two-year renewal period, the board may Plication. Alicensee who obtains approval shall retain a copy

audit licensees to review compliance with continuing educa-°f the éxemption to be presented to the board upon request.
tion requirements. 133.6(1) The board may grant an extension of time to ful-

: T fill the continuing education requirement.
133.4(1) The board may audit a percentage of its licen- .
sees and may, at its discretion, audit a licensee. A Iicenseﬁn133'6(2) The board may grant an exemption from the con-

: PO : : uing education requirement for any period of time not to
whose license renewal application is submitted during the xceegdwo calendar 3ears. If the phygicl?all or mental disabili-
grace period may be subject to a continuing eduqatpn audﬂﬁ/ or illness for which an extension or exemption was granted

133.4(2) The licensee shall provide the following infor-  continues beyonthe period initially approved by the board,
mation to the board for auditing purposes: the licensee must reapply for a continuance of the extension
a. Date and location of course, course title, course deg, exemption.
scription, names and qualifications of instructors/speakers 133.6(3) The board may, as a condition of any extension
and method of presentation; or a program brochure which ing, exemption granted, require the licensee to make up a por-

cludes all the information required in this paragraph; tion of the continuing education requirement in a manner de-
b. Number of contact hours for program attended; and termined by the board.

c. Individual certificate of completion issued to the li- o _
censee or evidence of successful completion of the cours@45—133.7(152C,272C) Groundsfor disciplinary action.
from the course sponsor. The board may take formal disciplinary action on the follow-

133.4(3) For auditing purposes, all licensees must retaining grounds: ) .
the information identified in subrule 133.4(2) for two years ~ 133.7(1) Failure to cooperate with a board audit.
after the renewal period has ended. 133.7(2) Failure to meet the continuing education re-

133.4(4) Information identified in subrule 133.4(2) must quirement for licensure. _ _
be submitted within one month after the date of notification 133.7(3) Falsification of information on the license re-
of the audit. An extension of time may be granted on an indi-newal form.
vidual basis. 133.7(4) Falsification of continuing education informa-

tion.
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Theserules are intended to implement lowa Code chapters January 1, 2006 — January 31, 2006
21, 147, 152C and 272C. February 1, 2006 — February 28, 2006
March 1, 2006 — March 31, 2006
April 1, 2006 — April 30, 2006
May 1, 2006 — May 31, 2006
June 1, 2006 — June 30, 2006
July 1, 2006 — July 31, 2006
_ August 1, 2006 — August 31, 2006
NOTICE—USURY September 1, 2006 — September 30, 2006
In accordance with the provisions of lowa Code section ~October 1, 2006 — October 31, 2006
535.2, subsection 3, paragraph “a,” the Superintendent of November 1, 2006 — November 30, 2006
Banking hagletermined that the maximum lawful rate of in- ~ December 1, 2006 — December 31, 2006
terest shall be: January 1, 2007 — January 31, 2007

937

6.50%
6.50%
6.50%
6.50%
6.75%
7.00%
7.00%
7.25%
7.00%
7.00%
6.75%
6.75%
6.50%
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ARC 5646B Theseamendments are also published herein under Notice
of Intended Action a8\RC 5645B to allow for public com-
ment.

HUMAN SERVICES These amendments are intended to implement lowa Code
DEPARTM ENT[441] chapter 249 and 2006 lowa Acts, chapter 1184, section 13.

: These amendments became effective January 1, 2007.
Adopted and Filed Emergency _Afiscal impact summary prepared by the Legislative Ser-
Pursuant to the authority of lowa Code section 234.6 andvices Agency pursuant to lowa Code § 17A.4(3) will be

2006lowa ACtS, Chapte1184,secti0n13, the Department of aVailabIeat h'[tD//WWW|e(1ISStateIaUS/|AChtmil’ at (515) )
Human Services amends Chapter 51, “Eligibility,” and 281-5279%rior to the Administrative Rules Review Commit-

Chapter 52, “Payment,” lowa Administrative Code. tee’s review of this rule making.
These amendments implement the annual adjustments to The following amendments are adopted.
eligibility and payment levels in the StatepBlementary As- ITEM 1. Amend subrule 51.4(1) as follows:

sistance Program that are necessary to meet the federal "pass-51 4(1) Income. Income of a dependent relative shall be
along” requirements specified in Title XVI of the Social Se- |ess than $306317 When the dependent’s income is from

curity Act. The State of lowa uses the payment levels meth-earings, aexemption of $65 shall be allowed to cover work
od of compliance, which requires the State to increase theypense.

paymentamounts and income limits for State Supplementary )

Assistance categoriesegtive January 1 of each year as nec- ITEM 2. Amend rule 441—51.7(249), introductory para-
essary to meet the minimum levels required by the federagraph, as follows: -,

government. The minimum levels are indexed by the cost441—51.7(249) Incomefrom providing room and board.
of-living increase in federal Social Security and Supplemen-In determining profit from furnishing room and board or pro-
tal Security Income (SSI) benefits, which'is 3.3 percent forviding family life home care,-$308317per month shall be

calendar year 2007. deducted t@over the cost, artthe remaining amount treated
Changes necessary to meet federal pass-along requir@s earned income.
ments for 2007 are as follows: ITEM 3. Amend rule 441—52.1(249) as follows:

* Increasing thencome limit and payment standard for A nand subrules 52 1(1) and 52.1(2) as follows:
depenlden[elafuvestgroré$306 é)er tmo?t? to $317 perllmqtnthb. 52.1(1) Protective living arrangement. The following as-

¢ Increasing the depenaent relatve INCome ImitS DY qjstance’ standards have been established for state supple-
$31 per month for an eligible individual (from $909 to $940) antary assistance for persons living in a family life home
and $41 per month for an eligible couple (from $1210 10 .qtified under rules in 441—Chapter 111.

$1251).
¢ Increasing the family life home income limit by $20 $673 3697 Care allowance
per month (from $765 to $785). $ 92 $ 88 Personal allowance
¢ Increasinghe maximum family life home payment by $765 $785 Total
$24 per month (from $673 to $697). _ 52.1(2) Dependent relative. The following assistance
* Increasinghe maximum residential care per diem rate standards have been established for state supplementary as-
by $0.65 (from $25.85 to $26.50). sistance for dependent relatives residing in a recipient’s

State legislation also requires the Department to increaséome.
the personal needs allowance for residents of residential care a. Aged or disabled client and

facilities atthe same percentage and at the same time as fed- a dependentrelative. . ........... —3$9@940
eral Social Security and SSI benefits are increased. Howev- b. Aged ordisabled client, eligible

er, the amount added to the personal needs allowance for spouse, and a dependent relative . $1210$1251
Medicaidcopayment is decreased for 2@ié tothe transfer c. Blindclient and a dependent relative . . $931$962
of drug coverage to Medicare. Therefore, these amendments d. Blind client, aged or disabled spouse,

decrease the residential care facility and family life home and a dependent relative. . . .. ... — $12RP73
personal needs allowances by $4 per month (from $92 to e. Blind client, blind spouse, and

$88). A deduction from income can be allowed for people a dependent relative. .. ........ —$12%4295
who have unmet medical needs, including Medicare Part D Amend subrule 52.1(3) as follows:

copayments. Amend the introductory paragraph as follows:

_ Theseamendments do not provide for waivers in specified  52.1(3) Residential carePayment to a recipient in a resi-
situations because they benefit the people affected by indential care facility shall be made on a flat per diem rate of

creasing payment levels. . $17.86 or on a cost-related reimbursement system with a
The Council on Human Services adopted these amendmaximum per diem rate of $25.826.50 The department
ments December 13, 2006. shall establish a cost-related per diem rate for each facility

In compliance with lowa Code section 17A.4(2), the De- choosing this method of payment according to rule 441—
partmentfinds that notice and public participation are unnec- 54.3(249).
essary because these amendments implement 2006 lowa Amend paragrapha,” subparagrapt®), as follows:

Acts, chapter 1184, section 13, which authorizes the Depart- (2) An allowance of $9388to meet personal expenses
ment to adopt rules without notice and public participation. and Medicaid copayment expenses.

The Department also finds, pursuant to lowa Code sec- _ .
tions17A.5(2)“b"(1) and17A.5(2)b"(2), that the normal ef- [Filed Emergency 12/13/06, effective 1/1/07]
fectivedate of these amendments should be waived, because [Published 1/3/07]
the amendments confer a benefit by increasing income limit ,
and payments and because emergency rule making is authgP!TOR'S NOTE: For replacement pages for IAC, see IAC
rized by 2006 lowa Acts, chapter 1184, section 13. upplement 1/3/07.
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ARC 5650B member’scounty of legal settlement, &sthe case with ARO
services.

These amendments do not provide for waivers in specified

HUMAN SERVICES situations. Requests for the waiver of any rule may be sub-

DEPARTMENT/[441] mitted under the Department's general rule on exceptions at
_ 441—1.8(17A,217).

Adopted and Filed Emergency The Council on Human Services adopted these amend-

ments on December 13, 2006.

The Department finds that notice and public participation
: ot ; . ._ are impracticable and contrary to the public interest. Under
tions ofParticipation for Providers of Medical and Remedial o /jes adopted for remedial services, no new authoriza-

g;raehdcggrﬂtgéigﬁéeé\wgeusnf'aagrét;‘%n’tgpggsfg?ﬁe?fpl\gﬁggtions for ARO services will be issued after December 31,

Relating to Providers of Medical and pRemed‘ial Care,” Iowa‘°200_6. If Medicaid funding for habilitation services is not

A dminigtrative Code ' available the costs for services to ARO recipients with habil-
These amendments add home- and communitv-based h itative needs will be funded entirely by county governments.

bilitati . . Y erefore, these amendments are filed pursuant to lowa
ilitation services as a new category of services covered UNeode section 17A 4(2)

der Medicaid. Beginning in January 2007, Section 6086 of The Departmeht finds that these amendments confer a

the Deficit Reduction Act of 2005, Public Law 109-171, al- yanefit orthe public by maximizing the availability of feder-

lows states to cover home- and community-based long-term,"s, s for services to people with chronic mental illness.

care services for Medicaid members with disabilities or :

. > . ; - Therefore, these amendments are filed pursuant to lowa
chronic conditions. Using this option, the Department hasCode section 17A.5(2)b"(2), and the normpal effective date
worked with federal officials to design a new program to . !

of these amendments should be waived.

meet the nonrehabilitative service needs of Medicaid mem- : ; ;
bers who currently receive rehabilitation services for adults mgﬁg%ngincdtirgﬁnigrg g&%gl{glgﬁlgx ?Oerrg'ﬂbllji'gd&rn':l_once
with chronic mental iliness (also known as the “adult rehabil- ment

itation option” or “ARQO"). . .
Coverage for ARO services is being discontinued underse;rt?gﬁ%f&ezdmems are intended to implement lowa Code

rules recently adopted for remedial services. (SBE :
5514B, published in the lowa Administrative Bulletin on No- E}%ﬁ;ﬂ%ggﬂgﬁ%ﬁnﬁiipfpZf:gtg;eﬂ‘]]grf_%%%|é{isg %7e'r—

vember 8, 2006.) The Department determined that changes .o Agency pursuant to lowa Code § 17A.4(3) will be

to coverage of remedial services were necessary in order 19 ijapjeat hitp:/wwwiegis.state.ia.us/IAC. htrair at (515)

ensurehat the state remainsdompliance witlfederalMed- ) ; o - ; o
icaid regulations on rehabilitative services. Many serviceatzesel,s‘r’rg%uoéft?htigiﬁg rmgLsitr:Stlve Rules Review Commit

formerly covered under the ARO program are now covere -
as remedial services. However, remedial services do not in- The following amendments are adopted.
clude supervision or habilitation components. . ITEM 1. Amend 441—Chapter 77 by adoptingv rule

These amendments define the amount, duration, and41—77.25(249A) as follows:
scope of covered home- and community-based habilitation : .
services and set the provider requirements and reimbursé#1—77.25(249A) Home- and community-based habili-
ment methodology. Service components include homel@lion services. To be eligible to participate in the Medicaid
based habilitation, day habilitation, prevocational habilita- Program as an approved provider of home- and community-
tion, andsupported employment (activities to find and main- based habilitation services, a provider shall meet the general
tainemployment). Case management is a covered service fg€duirements in subrules 77.25(2), 77.25(3), and 77.25(4)
members who are not otherwise eligible for Medicaid cased"d shall meet the requirements in the subrules applicable to
management services. the individual services being provided.

To be eligible for habilitation services, members shall Zé-25%) Definitions. di inted i b .
have a history of psychiatric illness, risk factors indicating a _Iuar lan” means a guardian appointed in probate or ju-
need for continuing supports, and a need for one or more ofénile court. dent’ Volvi
the covered services as identified in a comprehensive servic Mhajo_r Incident” means an occurrence involving a mem-
plandeveloped by an interdisciplinary team. Federal legisla- er that: Its i hvsical ini by th ber th
tion limits the income for members receiving these services - Results in a physical injury to or by the member that
to 150 percent of the federal poverty level. requires a physician’s trea:cment or admission to a hospital;

Home-based habilitation services may be provided wher- 2- Results in someone’s death;
ever a member lives, including a residential care facility of 3 Requires emergency mental health treatment for the
16 or fewer persons. A daily rate may be developed formember;

home-basetiabilitation when the member needs services 14 4 Requires the intervention of law enforcement;
or more hours per day. 5. Requires a report of child abuse pursuant to lowa

Utilization is controlled by limiting the number of slots C0de setion 232.69 or a report of dependent adult abuse pur-

available in theorogram and by limiting units of service and Suant to lowa Code section 235B.3; or

rates. Reimbursement for day habilitation, prevocational ha-, 6. Constitutes a prescription medication error or a pat-
bilitation, and supported employment activities to obtain atern of medication errors that could lead to the outcome in
job is based on a fee schedule. Reimbursement for homd?aragraph “1,” “2,” or “3. . _

based habilitation and supported employment supports tg Minor incident” means an occurrence involving a mem-
maintainemployment is based on a retrospective cost-related® that is not a major incident and that:

rate calculated for each providdihe nonfederal share of the Results in the application of basic first aid;

cost of habilitation services will be the responsibility of the ~ 2- Results in bruising;

Pursuant téhe authority of lowa Code section 249A .4, the
Departmentf Human Services amends Chapter 77, “Condi-
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3. Results in seizure activity; striction, and behavioral intervention policy and procedures
4. Results in injury to self, to others, or to property; or at the time of service approval and as changes occur.

5. Constitutes a prescription medication error. b. Restraint, restriction, and behavioral intervention
77.25(2) Organization and staff. shall be used only for reducing or eliminating maladaptive

a. The prospective provider shall demonstrate the fiscaktarget behaviors that are identified in the member’s restraint,
capacity to initiate and operatee specified programs on an restriction, or behavioral intervention program.
ongoing basis. c. Restraint,estriction, and behavioral intervention pro-

b. The provider shall complete child abuse, dependentedures shall be designed and implemented only for the
adult abuseand criminal background screenings pursuant tobenefit ofthe member and shall never be used as punishment,
lowa Code section 249A.29 before employing a staff mem-for the convenience of the staff, or as a substitute for a nona-
ber who will provide direct care. versive program.

c. A staff member providing direct care shall be at least d. Restraint,estriction, and behavioral intervention pro-
18 years of age. grams shall be time-limited and shall be reviewed at least

d. A staff member providing direct care shall not be an quarterly.
immediate family member of the member. e. Corporapunishment and verbal or physical abuse are

77.25(3) Incident reporting. The provider shall document prohibited.
major and minor incidents and shall make the incident re- 77.25(5) Case management. The department of human
ports and related documentation available to the departmergervices, a county or consortium of counties, or a provider
upon request. The provider shall ensure cooperation in prodnder subcontract the department or to a county or consor-
viding pertinent information regarding incidents as requestedtium of counties is eligible to participate in the home- and
by the department. community-basedabilitation services program as a provid-

a. Report form. Each major or minor incident shall be er of case management services provided that the agency
recorded on an incident report form that is completed andneets the standards in 441—Chapter 24.
signed by the staff who were directly involved at the time of  77.25(6) Day habilitation. The following providers may
the incident or who first became aware of the incident. Theprovide day habilitation:

report shall include the following information: a. An agency that is accredited by the Commission on
(1) The name of the member involved. Accreditation ofRehabilitation Facilities to provide services
(2) The date and time the incident occurred. thatqualify as day habilitation under 441—subrule 78.27(8).
(3) A description of the incident. b. An agency that is accredited by the Commission on

(4) The names of all provider staff and others who wereAccreditation of Rehabilitation Facilities to provide other
present at théme of the incident or responded after becom- servicesand began providing services that qualify as day ha-
ing aware of the incident. The confidentiality of other mem- bilitation under 441—subrule 78.27(8) since the agency’s
bers who are involved in the incident must be maintained bylastaccreditation surveyThe agency may provide day habil-

the use of initials or other means. itation services until the current accreditation expires. When
(5) The action that the staff took to handle the incident. the current accreditation expirdise agency must qualify un-
(6) The resolution of or follow-up to the incident. der paragraph “a” or “d.”

b. Reportingorocedure for major incidents. Whenama- ¢. An agency that is not accredited by the Commission
jor incident occurs, provider staff shall notify the member or on Accreditation of Rehabilitation Facilities but has applied
the member’s legal guardian within 72 hours of the incidentto the Commission within the last 12 months for accredita-

and shall distribute the completiedident reporform as fol- tion to provide services that qualify as day habilitation under
lows: 441—subruler8.27(8). An agency that has not received ac-

(1) Forward the report to the supervisor within 24 hours creditation within 12 months after application to the Com-
of the incident. mission is no longer a qualified provider.

(2) Send a copy of the report to the member’'s Medicaid d. An agency that is accredited by the Council on Quality
targeted case manager and the department’s bureau of longnd Leadership in Supports for People with Disabilities.

term care within 72 hours of the incident. e. An agency that has applied to the Council on Quality
(3) File a copy of the report in a centralized location andand Leadership in Supports for People with Disabilities for
make a notation in the member’s file. accreditation within the last 12 months. An agency that has

c. Reportingorocedure for minor incidents. When a mi- not received accreditation within 12 months after application
nor incident occurs, provider staff shall distribute the com-to the Council is no longer a qualified provider.
pleted incident report form as follows: f. An agency that is accredited under 441—Chapter 24
(1) Forward the report to the supervisor within 24 hoursto provide day treatment or supported community living ser-
of the incident. vices.
(2) File a copy of the report in a centralized location and g. A residential care facility of more than 16 beds that is
make a notation in the member’s file. licensed by the lowa department of inspections and appeals,
77.25(4) Restraint, restriction, and behavioral interven- was enrolled as a provider of rehabilitation services for adults
tion. The provider shall have in place a system for the reviewwith chronic mental illness before December 31, 2006, and
approval, and implementation of ethical, safe, humane, andhas applied for accreditation through one of the accrediting
efficient behavioral intervention procedures. All members bodies listed in this subrule.
receiving home- and community-based habilitation services (1) The facility must have policies in place by June 30,
shall be dbrded the protections imposed by these rules when2007, consistent with the accreditation being sought.
any restraint, restriction, or behavioral intervention is imple-  (2) A facility that hasiot received accreditation within 12
mented. months after application for accreditation is no longer a qual-
a. The system shall include procedures to inform theified provider.
memberand the member’s legal guardian of the restraint, re- 77.25(7) Home-based habilitation. The following agen-
cies may provide home-based habilitation services:
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a. An agency that is certified by the department to pro- (4) Reviews by regulatorgnd licensing agencies and as-
vide home-based habilitation services. The agency mussociations.
meet the requirements for organizational and outcome stan- This rule is intended to implement lowa Code section
dards set forth in 441—subrules 77.37(1) through 77.37(6249A.4.
and 77.37(9) through 77.37(12). .

b. An agency that is accredited under 441—Chapter 24, 4|1TE'\4§'27A;"499% 441f]Chapter 78 by adoptingy rule
to provide supported community living services. —78.27( ) as follows:

c. An agency that is accredited by the Commission on441—78.27(249A) Home- and community-based habili-
Accreditation of Rehabilitation Facilities as a community tation services.

housing or supported living service provider. _ 78.27(1) Definitions.
d. An agency that is accredited by the Council on Quality =~ “Adult” means a person who is 18 yeafsage or older.
and Leadership in Supports for People with Disabilities. “Assessmenttneans the review of the current functioning
e. An agency that is accredited by the Council on Ac-of the member using the service in regard to the member’s
creditation of Services for Families and Children. ~  sjtuation, needs, strengths, abilities, desires, and goals.
f.  Anagency that is accredited by the Joint Commission “Casemanagement” means case management services ac-
on Accreditation of Healthcare Organizations. credited under 441—Chapter 24 and provided according to

A residential care facility of 16 or fewer beds that is 441—Chapter 90.
licensed by the lowa department of inspections and appeals, “Comprehensive service plamieans an individualized,
was enrolled as a provider of rehabilitation services for adultsyoal-oriented plan of services written in language under-
with chronic mental illness before December 31, 2006, andstandable by the member using the service and developed
has applied for accreditation through one of the accreditingcollaboratively by the member and the case manager.

bodies listed in this subrule. = “Department’means the lowa department of human ser-
(1) The facility must have policies in place by June 30, vices.
2007, consistent with the accreditation being sought. “Emergency’means a situation for which no approved in-

(2) A facility that hasot received accreditation within 12 dividual program plan exists that, if not addressed, may result
months after application for accreditation is no longer a qualin injury or harm to the member or to other persons or in sig-

ified provider. _ o . nificant amounts of property damage.
77.25(8) Prevocational habilitation. The following pro- “HCBS” means home- and community-based services.
viders may provide prevocational services: “Interdisciplinary team”means a collection of persons

a. An agency that is accredited by the Commission onwith varied professional backgrounds who meet with the
Accreditationof Rehabilitation Facilities aan oganization-  member to develop a conghrensive service plan to meet the
al employment service provider. _ ~ member’s need for services.

b. ~An agency that is accredited by the Council on Quality  “|S|S” means the department’s individualized services in-
and Leadership in Supports for People with Disabilities.  formation system.

77.25(9) Supported employment habilitation. The fol-  “Member” means a person who has been determined to be
lowing agencies may provide supported employment sereligible for Medicaid under 441—Chapter 75.
vices: _ . “Program”means a set of related resources and services

_a. Anagency thatis certified by the department to pro-directed to the accomplishment of a fixed set of goals for
vide supported employment services under: qualifying members.

(1) The home- and community-based services mental re-" 78.27(2) Member eligibility. To be eligible to receive
tardation waiver pursuant to rule 441—77.37(249A); or  home-and community-based habilitation services, anier

(2) The home- and community-based services brain inju-shall meet the following criteria:

ry waiver pursuant to rule 441—77.39(249A). o a. Risk factors. The member has at least one of the fol-
b. An agency that is accredited by the Commission onlowing risk factors:

Accreditationof Rehabilitation Facilities aan oganization- (1) The member has undergone or is currently wuiieg

al employment service provider. _ psychiatric treatment more intensive than outpatient care
c. An agency that is accredited by the Council on Ac- (e.g.,emergency services, alternative home care, partial hos-

creditation of Services for Families and Children. . pitalization, orinpatient hospitalization) more than once in a
d. Anagency that is accredited by the Joint Commissionmember’s life; or

on Accreditation of Healthcare Organizations. (2) The member hashastory ofpsychiatric illness result-

77.25(10) Provider enrollment. A prospective provider ing in at least one episode of continuous, professional sup-
that meets the criteria in this rule shall be enrolled as arportive care other than hospitalization.
approved provider of a specific component of home- and b. Need for assistanc@he member has a need for assis-
community-based habilitation services. Enrollment carriestance demonstrated by meeting at least two of the following
no assurance that the approved provider will receive fundingeriteria on a continuing or intermittent basis for at least two
Payment for services will be made to a provider only uponyears:
department approval of the provider and of the service theé (1) The member is unemployed, is employed in a shel-
provider is authorized to provide. _ tered setting, or has markedly limited skills and a poor work
a. The lowa Medicaid enterprise shall review com- hjstory.
pliance with standards for initial enrollment. Review of a  (2) The member requires financial assistance for out-of-
provider may occur at any time. } . hospital maintenancand is unable to procure this assistance
b. The department may request any information from thewithout help.
prospectiveservice provider that is pertinent to arriving atan  (3) The member shows severe inability to establish or

enroliment decision. This information may include: maintain a personal social support system.
(1) Current accreditations. (4) The member requires help in basic living skills such as
(2) Evaluations. self-care, money management, housekeeping, cooking, and

(3) Inspection reports. medication management.
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(5) The member exhibits inappropriate social behaviorshall be available to members who are not eligible for this
that results in a demand for intervention. preference. If a member receiving a preference declines a

c. Income. The countable income used in determiningpayment slot, that slot shall become available to members
the member’s Medicaid eligibility does not exceed 150 per-who have not received a preference.
cent of the federal poverty level. (3) When a payment slot is assigned, the case manager

d. Needs assessment. The member’s case manager hsisall give written notice to the member.
completed an assessment of the member’s need for service, (4) The department shall hold the assigned payment slot
and, based on that assessment, the lowa Medicaid enterprigar the member as long as reasonable efforts are being made
medical services unit has determined that the member is ito arrange services and the member has not been determined
need of home- and community-based habilitation servicesto be ineligible for the program. If services have not been ini-
A member who is not eligie for Medcaid cae management tiated and reasonable efforts are no longer being made to ar-
services under 441—Chapter 90 shall receive case manageange services, the slot shall revert for use by the next appli-
ment as a home- and community-based habilitation servicecant on the waiting list, if applicable. The member must
The designated case manager shall: reapply for a new slot.

(1) Complete a needs-based evaluation that meets the b. Waiting list for payment slots. When the number of
standards for assessment established in 441—subrulapplications gceeds the number of members specified in the

24.4(2) before services begin and annually thereafter. state plan and there are no available payment slots to be as-
(2) Use the evaluatioresults to develop comprehensive  signed, the member’s application for habilitation services
service plan as specified in subrule 78.27(4). shall be denied. The departmshtll issue a notice of deci-

e. Plan for service. The department has approved theion stating that the member’s name will be maintained on a
member’s plan for home- and community-based habilitationwaiting list.
services. Aservice plan that has been validated through ISIS (1) The lowa Medicaid enterprise shall enter the member
shall beconsidered approved by the department. Home- andn a waiting list based on the date and time when the mem-
community-based habilitation services provided before de-ber’s request for habilitation services was entered into ISIS.
partment approval of a member’s eligibility for the program In the event that more than one application is received at the
cannot be reimbursed. same time, members shall be entered on the waiting list on

(1) The member’'s comprehensive service plan shall bethe basis of the month of birth, January being month one and
completedannually according to the requirements of subrule the lowest number.
78.27(4). Aservice plan may change at any time due to a sig- (2) When a payment slot becomes available, the lowa
nificant change in the member’s needs. Medicaidenterprise shall notify the member’s case manager,

(2) A member shall not receive home- and community- based on the member’s order on the waiting list. The case
based habilitation services while enrolled in a home- andmanager shall give written notice to the member within five
community-based services waiver program under 441—working days.

Chapter 83. (3) The department shall hold the payment slot for 20 cal-
(3) The member shall receive at least one billable unit ofendar dayso allow the case manager to reapply for habilita-
service other than case management per calendar quarter. tion services by entering a program request through ISIS. Ifa

(4) The member’s habilitation services shall not exceedrequest for habilitation services has not been entered within
the maximum number of units established for each service ir20 calendar days, the slot shall revert for use by the next
441—subrule 79.1(2). member on the waiting list, if applicable. The member as-

(5) The cost of the habilitation services shall not exceedsigned the slot must reapply for a new slot.
unit expense maximums established in 441—subrule (4) The case manager shall notify the lowa Medicaid en-
79.1(2). terprisewithin five working days of the withdrawal of an ap-

78.27(3) Application for services. The case manager plication.
shall apply for services on behalf of a member by entering a c¢. Notice of decision. The department shall issue a no-
program request for habilitation services in ISIS. tice ofdecision to the applicant when financial eligibility, de-

a. Assignment of payment slot. The number of persongermination of needs-based eligibility, and approval of the
who may be approved for home- and community-based haservice plan have been completed.
bilitation services is subject to a yearly total to be served. 78.27(4) Comprehensive service plan. Individualized,
The total is set by the department based on available fundglanned, and appropriate services shall be guided by a
and is contained in the Medicaid state plan approved by thenember-specific comprehensive service plan developed
federal Centers for Medicare and Medicaid Services. Thewith the member in collaboration with an interdisciplinary
limit is maintained through the awarding of “payment slots” team as appropriate. Medically necessary services shall be
to members applying for services. planned for and directed to where the member lives, learns,

(1) The case manager shall contact the lowa Medicaid enworks, and socializes.
terprise through ISIS to determine if a payment slot is avail- a. Development. A comprehensive service plan shall
able for each member applying for home- and community-be developed for each member receiving home- and
based habilitation services. community-based habilitation services based on the mem-

(2) In assigning initial payment slots for the year begin- ber’s current assessment and shall be reviewed on an annual
ning January 1, 2007, the department shall give preference tbasis.
membersvho received rehabilitation servicies adults with (1) The case manager shall establish an interdisciplinary
chronic mental illness between July 1, 2006, and Decembeteamfor the member. The team shall include the case manag-
31, 2006, and who request a payment slot before June 3@&r and the member andaipplicable, the memberisgal rep-
2007. The department shall determine the number of slotsesentative, the member’s famithe member’s service pro-
needed tdulfill this preference as of December 31, 2006, and viders, and others directly involved.
shall reserve the number of slots needed for members who (2) With the interdisciplinary team, the case manager
could receive this preference. All remaining payment slotsshall identify the member’s services based on the member’s
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needs, the availability of services, and the member’s choice e. Plan approval. Services shall be entered into ISIS
of services and providers. based orthe comprehensive service plan. A service plan that
(3) The comprehensive service plan development shall bdas been validated and authorized through ISIS shall be con-
completed at thenember’s home or at another location cho- sideredapproved by the department. Services must be autho-
sen by the member. rized in ISIS before the service implementation date.
(4) The interdisciplinary team meeting shall be conducted 78.27(5) Requirements for services. Home- and
before the current comprehensive service plan expires. community-based habilitation services shall be provided in
(5) The comprehensive service plan shall reflect desiredaccordance with the following requirements:

individual outcomes. a. The services shall be based on the member’s needs as
(6) Services defined in the comprehensive service plandentified in the member’s comprehensive service plan.

shall beappropriate to the severity thfe member’s problems b. The services shall be delivered in the least restrictive

and to the member’s specific needs or disabilities. environment appropriate to the needs of the member.

(7) Activities identified in the comprehensive service c¢. The services shall include the applicable and neces-
plan shall encourage the ability and right of the member tosary instruction, supervision, assistance, and support re-
make choices, to experience a sense of achievement, and tired by the member to achieve the member’s life goals.

modify or continue participation in the treatment process. d. Service components that are the same or similar shall
_b. Service goals and activities. The comprehensive sernot be provided simultaneously.
vice plan shall: e. Service costs are not reimbursable while the member

(1) Identify observable or measurable individual goals. is in a medical institution, including but not limited to a hos-
(2) Identify interventions and supports needed to meetpital or nursing facility.

those goals with incremental action steps, as appropriate.  f. Reimbursement is not available for room and board.
(3) Identify the staff people, businesses, or organizations g. Services shall be billed in whole units.

responsible for carrying out the interventions or supports. h. Services shall be documented. Each unit billed must

(4) List all Medicaidand non-Medicaid services received havecorresponding financial and medical records as set forth
by the member and identify: in rule 441—79.3(249A).

1. The name of the provider responsible for delivering 78.27(6) Case management. Case management assists
the service; members irgaining access to needed home- and community-

2. The funding source for the service; and basedhabilitation services, as well as medical, social, educa-

3. The number of units of service to be received by thetional, and other services, regardless of the funding source
member. for the services.

(5) Identify for amember receiving home-based habilita- a. Scope. Case management services shall be provided
tion: as set forth in ruld41—90.5(249A).The case manager shalll

1. The member’s living environment at the time of en- be responsible for the following activities:
rollment; (1) Explaining the member’s right to freedom of choice.

2. The number of hours per day of on-site staff supervi- (2) Ensuringhat all unmet needs of the member are iden-
sion needed by the member; and tified in the service plan.

3. The number of other members who will live with the  (3) Retaining the comprehensive service plan, as speci-
member in the living unit. fied in rule 441—79.3(249A).

(6) Include a separate, individualized, anticipated dis- (4) Explaining to the member what abuse is, and how to

charge plan that is specific to each service the member rereport abuse.

ceives. (5) Explaining to the member how to make a complaint
c. Rights restrictions. Any rights restrictions must be about the member’s services or providers.

implemented in accordance with 441—subrule 77.25(4). (6) Monitoring the service plan, with review occurring

The comprehensive service plan shall include documentatiomegularly.

of: (7) Meetingwith the member face to face at least quarter-
(1) Any restrictions on the member’s rights, including ly.

maintenance of personal funds and self-administration of (8) Assessing and revising the service plan at least annu-

medications; ally to determine achievement, continued need, or change in
(2) The need for the restriction; and goals or intervention methods. The review shall include the
(3) Either a plan to restore those rights or written docu-member using the service and shall involve the interdisci-
mentation that a plan is not necessary or appropriate. plinary team.

d. Emergency plan. The comprehensive service plan (9) Notifying the member of any changes in the service
shall includea plan for emergencies and identification of the plan by sending the member a notice of decision. When the
supports available to the member in an emergency. Emerchange is an adverse action such as a reduction in services,
gency plans shall be developed as follows: the notice shall be sent ten days before the change and shall

(1) The member’s interdisciplinary team shall identify in include appeal rights.
the comprehensive service plan any health and safety issues b. Exclusion. Payment shall not be made for case man-
applicable to the individual member based on informationagement providetb a member who is eligible for case man-
gathered before the team meeting, including a risk assesstqgement services under 441—Chapter 90.
ment. 78.27(7) Home-based habilitation. “Home-based habili-

(2) The interdisciplinary team shall identify an emergen- tation” means individually tailored supports that assist with
cy backup support and crisis response system to addregbe acquisition, retention, or improvement of skills related to
problems or issues arising when support services are intefiving in the community.
rupted or delayed or the member’s needs change. a. Scope. Home-Bad habilitation services are individ-

(3) Providers of applicable services shall provide for ualized supportive services provided in the member’s home
emergency backup staff. thatassist the member to reside in the most integrated setting
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appropriateo the member’s needs. Services are intended talay habilitation shall not constitute a full nutritional regimen
providefor the daily living needs of the member and shall be (three meals per day).

available ameeded during any 24-hour period. The specific d. Exclusions. Day habilitation payment shall not be
support needs for each member shall be determined necesiade for the following:

sary by the interdisciplinary team and shall be identified in (1) Vocational or prevocational services.

the member’s comprehensive service plan. Covered sup- (2) Services thaduplicate or replace education or related

ports include: services defined in Public Law 94-142, the Education of the
(1) Adaptive skill development; Handicapped Act.
(2) Assistance with activities of daily living; (3) Compensation tmembers for participating in day ha-
(3) Community inclusion; bilitation services.
(4) Transportation; 78.27(9) Prevocational habilitation. “Prevocational ha-
(5) Adult educational supports; bilitation” means services that prepare a member for paid or
(6) Social and leisure skill development; unpaid employment.
(7) Personal care; and a. Scope. Prevocational habilitation services include
(8) Protective oversight and supervision. teaching concepts such as compliance, attendance, task
b. Exclusions. Home-based habilitation payment shallcompletion, problem solving, and safety. Services are not
not be made for the following: orientedto a specific job taslyut instead are aimed at a gen-

(1) Room andoard and maintenance costs, including the eralized result. Services shall be reflected in the member’s
cost of rent or mortgage, utilities, telephone, food, householdcomprehensiveervice plan and shall be directed to habilita-
supplies, and building maintenance, upkeep, or improve4ive objectives rather than to explicit employment objectives.

ment. b. Setting. Prevocational habilitation services may be
(2) Service activitieassociated with vocational services, provided in a variety of community-based settings based on

day care, medical services, or case management. the individual need of the membevleals provideas part of
(3) Transportation to and from a day program. these services shall not constitute a full nutritional regimen
(4) Servicegprovided to a member who lives in a licensed (three meals per day).

residential care facility of more than 16 persons. c. Exclusions. Prevocational habilitation payment shall

(5) Services provided to a memlyeino lives in a facility ~ not be made for the following:
that provides the same service as part of an inclusive or (1) Services that are available under a program funded
“bundled” service rate, such aswrsing facility or an inter-  underSection 110 of the Rehabilitation Act of 1973 or the In-
mediate care facility for persons with mental retardation.  dividuals withDisabilities Education Act (20 U.S.C. 1401 et

78.27(8) Day habilitation. “Day habilitation” means as- seq.). Documentation that funding is not available for the
sistance with acquisition, retention, or improvement of self-service under these programs shall be maintained in the file
help, socialization, and adaptive skills. of each member receiving prevocational habilitation.

a. Scope. Day habilitation activities and environments (2) Services thaduplicate or replace education or related
are designed to foster the acquisition of skills, appropriateservices defined in Public Law 94-142, the Education of the
behavior, greater independence, and personal choice. Setandicapped Act.
vices focus omnabling the member to attain or maintain the  (3) Compensation to members for participating in pre-
member’s maximum functional level and shall be coordi- vocational services.
nated withany physical, occupational, or speech therapies in  78.27(10) Supported employment habilitation. “Sup-
the comprehensive service plan. Services may serve to reipported employment habilitation” means services associated
forceskills or lessons taught in other settings. Services mustith maintaining competitive paid employment.

enhance or support the member’s: a. Scope. Supported employment habilitation services
(1) Intellectual functioning; are intensive, ongoing supports that enable members to per-
(2) Physical and emotional health and development; form in a regular work setting. Services are provided to
(3) Language and communication development; members who need support because of their disabilities and
(4) Cognitive functioning; who are unlikely to obtain competitive employment at or
(5) Socialization and community integration; above the minimum wage absent the provision of supports.
(6) Functional skill development; Covered services include:
(7) Behavior management; (1) Activities toobtain a job, including the followinger-
(8) Responsibility and self-direction; vices provided to or on behalf of the member:
(9) Daily living activities; 1. Initial vocational and educational assessment to de-
(10) Self-advocacy skills; or velopinterventions with the member or the employer that af-
(11) Mobility. fect the member’s work.
b. Setting. Day habilitation shall takplace in a nonresi- 2. Job development.

dential setting separate from the member’s residence. Ser- 3. On-site vocational assessment before employment.
vicesshall not be provided in the member’s home. When the 4. Disability-related support for vocational training or
member lives in a residential care facility of more than 16 paid internships.
beds day habilitation services providedtime facility are not 5. Assistance in helping the member learn the skills
considered to be provided in the member’s home if the serhecessary for job retention, including skills to arrange and
vices areprovided in an area apart from the member's sleep-use supported employment transportation, and for job
ing accommodations. exploration.

c. Duration. Day habilitation services shall be furnished  (2) Supports to maintain employment, including the fol-
for four or more hours per day on a regularly scheduled basi¥owing services provided to or on behalf of the member:
for one or more days per week or as specified in the mem- 1. Individual work-related behavioral management.
ber’s comprehensive service plan. Meals provided as part of 2. Job coaching.

3. On-the-job or work-related crisis intervention.
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4. Assistance in the use of skills related to sustaining (7) Tuition for education or vocational training.
competitive paid employment, including assistance with (8) Individual advocacy that is not member-specific.

communication skills, problem solving, and safety. 78.27(11) Adverse service actions.
5. Assistance with time management. a. Denial. Services shall be denied when the department
6. Assistance with appropriate grooming. determines that:
7. Employment-related supportive contacts. (1) A payment slot is not available to the member pur-
8. On-site vocational assessment after employment.  suant to paragraph 78.27(3)“a.’
9. Employer consultation. (2) The member is not eligible for or in need of home- and
b. Setting. Supported employment may be conducted in community-based habilitation services.

a variety of settings, particularly work sites where persons (3) The service is not identified in the member’s compre-
without disabilities are employed. hensive service plan.

(1) The majority of coworkers at any employment site  (4) Needed services are not available or received from
with more than tw@mployees where members seek, obtain, qualifying providers, or no qualifying providers are avail-
or maintain employment must be persons without disabili-able.
ties. (5) The member’s service needs exceed the unit or reim-

(2) In the performance of job duties at any site wherebursement maximums for a service as set forth in 441—
memberseek, obtain, or maintain employment, the membersubrule 79.1(2).
must hae daily contact with other employees or members of (6) Completion or receipt of required documents for the
the general public who do not have disabilities, unless the abprogram has not occurred.
sence of daily contact with other employees or the general b. Reduction.A particular home- and community-based
public istypical for the job as performed by persons without habilitation service may be reduced when the department de-
disabilities. termineghat continued provision of service at its current lev-

(3) When services for maintaining employment are pro- el is not necessary.
vided to members in a teamwork or “enclave” setting, the c¢. Termination. A particular home- and community-
team shall include no more than eight people with disabili-based habilitation service may be terminated when the de-

ties. partment determines that:
c. Service requirements. The following requirements (1) The member’s income exceeds the allowable limit, or
shall apply to all supported employment services: the member no longer meets other eligibility criteria for the
(1) All supported employment services shall provide in- program established by the department.
dividualizedand ongoing support contacts at intervedses- (2) The service is not identified in the member’s compre-
sary to promote successful job retention. hensive service plan.

(2) The provider shall provide employment-related (3) Needed services are not available or received from
adaptationsequired to assist the member in the performancequalifying providers, or no qualifying providers are avail-
of the member’s job functions as part of the service. able.

(3) Community transportation options (such as carpools, (4) The member’s service needs are not being met by the
coworkers, self or public transportation, families, volun- services provided.
teers) shall be attempted before the service provider pro- (5) The member has received care in a medical institution
vides transportation. Whero other resources are available, for 30 consecutive days in any one stay. When a member has
employment-related transportation between work and homébeen an inpatient in a medical institution for 30 consecutive
and to or from activities related to employment may be pro-days, he department will issue a notice of decision to inform
vided as part of the service. the member of the service termination. If the member returns

(4) Members may access both services to maintain emhome before the effective date of the notice of decision and
ployment and services to obtain a job for the purpose of jolthe member’s condition has not substantially changed, the
advancementr job change. A member may receive a maxi- decision shall be rescinded, and eligibility for home- and
mum of three job placements in a 12-month period and a&community-based habilitation services shall continue.
maximum of 40 units per week of services to maintain em- (6) The member’s service needs exceed the unit or reim-

ployment. bursement maximums farservice as established by the de-
d. Exclusions.Supported employment habilitation pay- partment.
ment shall not be made for the following: (7) Duplication of services provided during the same pe-

(1) Services that are available under a program fundediod has occurred.

underSection 110 of the Rehabilitation Act of 1973 or the In-  (8) The member or the member’s legal representative,

dividuals withDisabilities Education Act (20 U.S.C. 1401 et throughthe interdisciplinary process, requests termination of

seg.). Documentation that funding is not available underthe service.

these programs shall be maintained in the file of each mem- (9) Completion or receipt of required documents for the

ber receiving supported employment services. program has not occurred, or the member refuses to allow
(2) Incentive payments made to an employer to encour-documentation of eligibility as to need and income.

age or subsidize the employer’s participation in a supported d. Appeal rights. The department shall giveotice of

employment program. any adverse action and the right to appeal in accordance with
(3) Subsidies opayments that are passed through to users#i41—Chaptelr. The member is entitled to have a review of

of supported employment programs. the determination of needs-based eligibility by the lowa
(4) Trainingthat is not directly related to a member’s sup- Medicaidenterprise medical services unit by sending a letter

ported employment program. requesting a review to the medical services unit. If dissatis-
(5) Services involved iplacing or maintaining members fied with that decision, the member may file an appeal with

in day activity programs, work activity programs, or shel- the department.

tered workshop programs. 78.27(12) County reimbursement. The county board of
(6) Supports for volunteer work or unpaid internships.  supervisors othe member’s county of legal settlement shall
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reimburse the department for all of the nonfederal share of This rule is intended to implement lowa Code section
the cost of home- and community-based habilitation service249A.4.
provided to an adult member with a chronic mental illness. i
The department shall notify the county’s central point of !ATEM Sd Argenld%“fz‘mé'_?g'lg.mgfg a? fﬁ’"O‘.’VS'
coordination administrator through SIS of the approval of _Amend subruler9.1(2) by adopting the followinqiew
the member’s service plan. provider category in alphabetical order:

Provider category Basis of reimbursement Upper limit

Home- and community-based

habilitation services:

1. Case management Fee schedule $592.75 per month.
2. Home-based habilitation Retrospective cost-related. See $34.63 per hour or $78.10 per day.
79.1(24)
3. Day habilitation Fee schedule $13.08 per hour, $31.83 per half-day, or
$63.65 per day.
4. Prevocational habilitation Fee schedule $9.81 per hour, $23.87 per half-day, or

$47.74 per day.
5. Supported employment:

Activities to obtain a job Fee schedule $500 per job, not to exceed $1,500 per
year.
Supports to maintain employmentRetrospective cost-related. See  $6.13 per hour for services in an enclave
79.1(24) setting; $19.61 per hour for personal

care; and $34.63 per hour for all other
services. Total not to exceed
$2,855.16 per month. Maximum of 40
units per week.

Adoptnew subrule 79.1(24) as follows: based orost reports submitted by the provider on Form 470-

79.1(24) Reimbursement for home- and community- 4425,Financial and Statistical Report for HCBS Habilitation
basechabilitation services. Reimbursement for day habilita- Services.
tion, prevocational habilitation, and supported employment (1) Financialinformation shall be based t¢ime provider’s
activities toobtain a job is based on a fee schedule developedinancialrecords. When the records are not kept on an accru-
using the methodology described in paragraph 79.1(1)“c.”al basis of accounting, the provider shall make the adjust-
Reimbursement for home-based habilitation and supporteanents necessary to convert the information to an accrual ba-
employment supports tmaintain employment is based on a sis for reporting. Failure to maintain records to support the
retrospectiveost-related rate calculateding the methodol-  cost report may result in termination of the provider’s Medi-
ogy in subrule 79.1(24). All rates are subject to the uppercaid enrollment.

limits established in subrule 79.1(2). (2) For home-based habilitation, the provider’s cost re-
a. Units of service. port shall reflect all staff-to-member ratios and costs associ-
(1) A unit of case management is one month. ated with members’ specific support needs. The provider
(2) A unit of home-based habilitation is one houxcE- must maintain records to support all expenditures.

TIONS: (3) The provider shall submit the complete cost report to

1. A unit of service is one day when a member receiveshe IME Provider Cost Audit and Rate Setting Unit, P.O. Box
direct supervision for 14 or more hours per day, average6450, Des Moines, lowa 50318ithin three months of the
over a calendar month. The member’s comprehensive seend of the provider’s fiscal year.
vice plan must identify and reflect the need for this amount of  (4) A provider may obtain a 30-day extension for submit-
supervision.The provider'sdiocumentatiomust support the ting the cost report by sending a letter to the IME provider
number of direct support hours identified in the comprehen-costaudit and rate setting unit before the cost report due date.
sive service plan. No extensions will be granted beyond 30 days.

2. When cost-effective, a daily rate may be developed (5) A provider of services under multiple programs shall
for members needing fewer than 14 hours of direct supervisubmit a cost allocation schedule, prepared in accordance
sion per day. The provider must obtain approval from thewith the generally accepted accounting principles and re-
lowa Medicaid enterprise for a daily rate for fewer than 14 quirementspecified in OMB Circular A-87. Costs reported
hours of service per day. under habilitation services shalbt be reported as reimburs-

(3) A unit of day habllitation is an hour, a half-day (1 to 4 ablecosts under any other funding source. Costs incurred for
hours), or a full day (4 to 8 hours). otherservices shall not be reported as reimbursable costs un-

(4) A unit of prevocational habilitation is an hour, a half- der habilitation services.
day (1 to 4 hours), or a full day (4 to 8 hours). (6) If a provider fails to submit a cost report that meets the

(5) A unit of supported employment habilitation activities requirement of paragraph 79.1(24)“b,” the department shall
to obtain a job is one job placement. A “job placement” isreduce payment to 76 percent of the current rate. The re-
defined as a period of competitive paid employment for aduced rateshall be paid for not longer than three months, af-

minimum of 30 consecutive days. ter which time no further payments will be made.
(6) A unit of supported employment habilitation supports  (7) A projected cost report shall be submitted when a new
to maintain employment is one hour. habilitationservices provider enters the program or an exist-

b. Submission of cost report3he department shall de- ing habilitation services provider adds a new service code. A
termine reasonable and proper costs of operation for homeprospective interim rate shall be established using the pro-
based habilitation and supports to maintain employmentected cost report. The effective date of the rate shall be the
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day the provider becomes certified as a Medicaid provider odirectedthe Department to submit a state plan amendment to
the day the new service is added. CMS to implement the changes from rehabilitative treatment
c. Ratedetermination based on cost reports. Reimburse-services to remedial services.
ment for home-based habilitation and supports to maintain These amendments constitute an interim step in redesign-
employmenshall be made using a unit rate that is calculateding child welfare services to accommodate changes in Med-
retrospectivelyfor each provideigonsidering reasonable and icaid funding. Under these amendments:
proper costs of operation. ¢ A new methodology is established for determining
(1) Interimrates. Providers shall be reimbursed through afamily foster care “difficulty of care” maintenance payments
prospective interim rate equal to the previous year’s retro-that is based on an assessment of the child’s emotional, be-
spectively calculated unit-of-service rate. Pending deter-havioral,and physical care needs. This method will apply to
mination ofhabilitation services provider costs, the provider all placements made on or after January 1, 2007. Children in
may bill for and shall be reimbursed at a unit-of-service rateplacement before Januaty2007, will remain at the current
that the provider and the lowa Medicaid enterprise may reapayment rate for the duration of the placement.
sonably expect tproduce total payments to the provider for ¢ Rates for foster family respite care will be set using
the provider’s fiscal year that are consistent with Medicaid’sthe same criteria as those used for regular foster family care.
obligation to reimburse that provider’s reasonable costs. ¢ Rehabilitative treatment services under Chapter 185
(2) Audit of cost reports. Cost reports as filed shall beare no longer provided in foster group care. Children in fos-
subject to review and audit by the lowa Medicaid enterpriseter group care who need rehabilitation will receive remedial
to determine the actual cost of services rendered to Medicaigervices funded through the Medicaid program as soon as
members, using an accepted method of cost apportionmerservices can be authorized and implemented.
(as specified in OMB Circular A-87). e Aninterim rate methodology is established for group
(3) Retroactive adjustment. When the reasonable andaremaintenance and child welfare services to reflect an esti-
proper costs of operation are determined, a retroactive admate that group care providers will provide an average of one
justment shall be made. The retroactive adjustment reprehour per day of group remedial services and one hour per
sentghe difference between the amount that the provider reweek of individual remedial services.
ceived duringhe year for covered services through an inter- « Medicaid-eligible children who need in-home reha-
im rate and the reasonable and proper costs of operation déilitative services will be served through the Medicaid pro-
termined in accordance with this subrule. gram under the new remedial service category as soon as re-
. : medial services can be authorized and implemented.
[Filed Emergency_ 12/13/06, effective 1/1/07] ¢ No authorizations for rehabilitative treatment or non-
[Published 1/3/07] rehabilitative treatment services will be issued after Decem-
, . ber 31, 2006. Authorizations issued before January 1, 2007,
gﬁgﬁgéyﬂ%/@r replacement pages for IAC, see IAC may extend no longer than June 30, 2007. The Department
' will continue to issue authorizations for other family-
centered services, including parental counseling and educa-
tion, family team meeting facilitation, supervision, relative
ARC 5651B home study and home study update, community resource
procurementand flexible family support funénd for fami-

HUMAN SERVICES ly foster care supervision.
DEPARTM ENT[441] e The definitions of family-centered supervision and

parentalcounseling and education components are revised to
Adopted and Filed Emergency After Notice more clearly allow the Department to purchase supervision
) , of sibling and parent-child visits, and to allow the Depart-
Pursuant to the authority of lowa Code section 234.6, thement to purchase a psychosocial evaluation relating to the
Department of Human Services amends Chapter 156, “Paychild’s safety, permanency, and well-being.
ments for Foster Care and Foster Parent Training," Ch_a_pter These amendments were previous|y Adopted and Filed
182, “Family-Centered Services,” Chapter 185, “Rehabilita- Emergency and published in the lowa Administrative Bulle-
tive Treatment Services,” Chapter 201, “Subsidized Adop-tin on November 8, 2006, asRC 5515B. Notice of In-
tions,” Chapter 202, “Foster Care Services,” and Chaptetended Action to solicit comments on that submission was
204, “Subsidized Guardianshiyogram,” lowa Administra-  published in the lowa Administrative Bulletin asRC

tive Code. ) . 5516B on the same date. The Department has received no
Theseamendments change rules for child welfare servicescomments on the Notice of Intended Action.

to accommodate Medicaid amendments that established a pye to issues raised in planning for implementation of the

new service category, remedial services, to take the place gfew policy on difficulty of care payments in foster family

rehabilitative treatment services. (SRBC 5514B, pub-  care, the Department has made the following changes since
lished in the lowa Administrative Bulletin on November 8, publication of the Notice:

2006.) Under the Medicaid amendments, the Department re- «  paragrapla” of subrule 156.6(4) is revised to specify
definedthe scope of covered services to match the definitiongn gdditional allowance of $5 per day instead of $4.94, and
of rehabilitative services in federal regulations. The way re-paragraphs “d” and “e” are revised to specify an additional
medialservices are provided under Medicaid has changed tg|lowance of $15 per day instead of $14.80. These changes
reflect a medical model of rehabilitation. make the additional allowances congruent with the payment

_ After discussionsvith the Centers for Medicare and Med- |evelsunder the new system and simplify administration and
icaid Services (CMS) of the U.S. Department of Health andsystem programming.

Human Services, the Department determined that those™ o Paragraphs “a,” “d,” and “e” of subrule 1566(4) are
changes were necessary to ensure continued access to remgsorevised to state that for placements made before January

dial services. The General Assembly, in 2006 lowa Acts,1 2007, the difficulty of care rate shall continue for the dura-
chapter 1184 (House File 2734), section 10, subsection 1kjon of the placement.
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e Paragraphs “f” and “h” of subrule 156.6(4) are com- ITEM 2. Amend subrulel56.6(4) by rescinding para-
binedinto a new paragraph “f.” Language is added to specifygraphs‘a,” “d,” “e” “f,” and“h” and adoptingnew para-
that Form 470-4401, Foster Child Behavioral Assessmentgraphs'a,” “d,” “g” and“f” in lieu thereof as follows:
shall becompleted within 3@ays of the child’s initial place- a. For placements made before January 1, 2007, when
ment into foster care and that additional maintenance payfosterparents provide care to a special needs child, the foster
ments based on the form shall begin no earlier than the firstamily shall be paid the basic maintenance rate plus $5 per
day of the month following the month when the form is com- day for extra expenses associated with the child’'s special
pleted. This change allows the worker a specified period tcmeeds. This rate shall continue for the duration of the place-
completethe assessment to reflect the foster family’s experi-ment.
encewith the child. Provisions for review of the paymentare d. For placements made before January 1, 2007, when a
includedin a new subparagraph (2). The provision for a six- treatmenfoster family provides care to a child receiving be-
month review isleleted, and a provision is added for review havioral management services for children in therapeutic
before a court hearing on guardianship subsidy. foster care pursuant to 441—subrule 185.62(3), the foster

e Subrule 156.8(7) is amended to exclude difficulty of family shall be paid the basic maintenance rate plus $15 per
care allowances for sibling groups and transportation fromday. This rate shall continue for the duration of the place-
the respite care rate. This change is consistent with the pranent.
vious rules and reflects the temporary nature of respite care. e. For placements made before January 1, 2007, when

* Amendments to subrule 201.5(9) on payment for a service area manager determines that a foster family is pro-
adoption subsidy and to paragraph 204.4(2)“a” on paymentiding care comparable to behavioral management services
for guardianship subsidy are added. The maximum amountor children in therapeutic foster care pursuant to 441—
specifiedfor these subsidy payments is based on the paymergubrulel85.62(3), except that the placement is supervised by
structure for fater family care. The amendments reflect the the department and the child’s treatment plan is supervised
new provisions that base foster family difficulty of care pay- by a physician, mental health professional, or mental retarda-
ments orevaluation of a child'seeds using Form 470-4401. tion professional, the foster family shall be paid the basic
Special payment provisions for children leaving group caremaintenanceate plus $15 per day. Foster families receiving
or “treatment” foster family care are deleted. Payments forthis difficulty of care payment shall meet the requirements as
guardianship subsidy are limited to the level 2 maximum,found in 441—paragraph 185.10(8)"b.” This rate shall con-
plus a sibling allowance, if applicable. tinue for the duration of the placement.

Theseamendments do not provide for waivers in specified f. For placements made on or after January 1, 2007, the
situations. Requests for the waiver of any rule may be subsupervisor may approwan additional maintenance payment
mitted under the Department’s general rule on exceptions aabove the basic rate in subrule 156.6(1) to meet the child’s

441—1.8(17A,217). special needs as identified by the child’s score on Form
The Council on Human Services adopted these amend470-4401, Foster Child Behavioral Assessment. The place-
ments on December 13, 2006. ment worker shall complete Form 470-4401 within 30 days

The Department finds that these amendments confer af the child’s initial entry into foster care.
benefit on families currently receiving foster care difficulty (1) Additional maintenance payments made under this
of care payments by increasing payment rates to match payaragraph shall begin no earlier than the first day of the
ment levelaunder the new system and by ensuring that thosemonthfollowing the month in which Form 470-4401csm-
rates remain in place for the duration of the placement. Theleted and shall be awarded as follows:
amendmentsonfer a benefit on adoptive families and guard- 1. Behavioraheeds rated at level 1 qualify for a payment
ians who will receive subsidies by allowing the maximum of $5 per day.
payments tdoe set using the new system, which has an addi- 2. Behavioraheeds rated at level 2 qualify for a payment
tional level of special-needs payment. Therefore, thesef $10 per day.
amendments are filed pursuant to lowa Code section 3. Behavioraheeds rated at level 3 qualify for a payment
17A.5(2)“b"(2), and the normal effective date of these of $15 per day.

amendments is waived. (2) The department shall review the child’s need for this
These amendments are intended to implement lowa Coddifficulty of care maintenance payment using Form
section 234.6. 470-4401:

These amendments became effective January 1, 2007, at 1. Whenever the child’s behavior changes significantly;
which time the previously Adopted and Filed Emergency 2. When the child’'s placement changes;
amendments were rescinded. 3. Aftertermination of parental rights, in preparation for
The following amendments are adopted. negotiating aradoption subsidy or presubsidy payment; and

ITEM 1. Amend rulet41—156.1(234) as follows: 4. Before a court hearing on guardianship subsidy.
Amend thedefinition of “group care maintenance” as fol- ITEM 3. Rescind and reserve subrifé.7(3).

lows: .
“Group care maintenance” means food, clothing, shelter, TEM 4. Amend subrule 156.8(7) as follows: -
Amend the introductory paragraph as follows:

schoolsupplies, personal incidentals, daily care, @ygheral . !
parenting, discipline, angupervision of children to ensure ., 1°6-8(7) Respite care. The service area manager may au-
thorize respite for a child in family foster care for up to 24

their well-being and safety, and administration of mainte- .
nance items provided in a group care facility. days per calendar year per placement. Respite shall be pro-
Adopt the followingnew definition of “child welfare ser- ~ Vided by a licensed foster family. The payment rate to the
vices” in alphabetical order: respitefoster family shall be-established-as-folloviise rate
authorized under rule 441—156.6(234) to meet the needs of

“Child welfare services” means age-appropriate activities ; ; ; s
to maintain a child’s connection togthepcphilcﬁ)’s family and € child, with the exception of paragraphs 156.6(4)"b” and

community, to promote reunification or other permanent ‘Rescind He” “b” and“c”
placement, and to facilitate a child’s transition to adulthood. "~€SCINd paragrapfig,” “b,” and-c.
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ITEM5. Amend rule 441—156.9(234) as follows: Step 8. $89.7G 0.1438 = $12.90 child welfare service
Amend subrule 156.9(1) as follows: rate
156.9(1) In-state reimbursement.—Pubkor the period Provider A'srates are $76.80 for maintenance and $12.90

from November 1, 2006, through June 30, 2007, pablct  for child welfare services.

privatefoster group care facilities licensed or approved inthe d. If the lowa Medicai@nterprise hasot made a deter-
state of lowa shall be paid for group care maintenance andination byOctober 31, 2006, on the need for remedial ser-
child welfare services in accordance with the rate-setting vices for a child who is in group care placement as of that
methodology —in—rules—441—185.83(234) —and—441— date, the department service area manager may approve a

Athis subrule payment from state funds for the estimated daily reimburse-
a A provider of group care services shall maintain at ment rate for emedialservices that was used in the calcula-
leastthe minimum staff-to-child ratio during primeggram- tion of the provider’s reimbursement rate under paragraph

ming time as established in the contract. Staff shall meefl56.9(1)“c.” The service area manager shall document the
minimumqualifications asestablished in 441—Chapters 114 reasonfor the delay in the decision on the child’s need for re-
and 115. The actual number and qualifications of the staffmedial services.

will vary depending on the needs of the children. (1) The service area manager may approve such payment

b. Additional payment for group care maintenance may only until the time that the lowa Medicaid enterprise is antic-
be authorized if a facility provides care for a mother and heripatedto issue the decisiorgarding the child'seed for re-
young child according to subrule 156.9(4). medial services. The service area manager shall not autho-

c. Reimbursement rates shall be adjusted based on thaze payment from state funddhe lowaMedicaidenterprise
provider'srate in effect on October 31, 2006, to reflect an es- has determined that the child does not need remedial ser-
timate that group care providers will provide an average of vices.
one hour per day of groupmedial services and one hour per  (2) The payment that the service area manager may au-
week of individual remedial services. The reimbursementhorizeshall be based onm@imbursement rate calculated as
rate shall be calculated as follows: follows:

(1) Step 1.Annualize the mvider’scombined daily reim- Step 1. Annualize the provider’s reimbursement rate for
bursement rate fomaintenance and service in effect on Oc- one hour per day of remedial services code 96153 (health
tober 31, 2006, by multiplying that combined rate by 365and behavioral interventions - group), as established by the
days. lowa Medicaid enterprise, by multiplying that rate by 365

(2) Step 2.Annualize the mvider’s emedial services re- days.
imbursement rate for one hour per day of remedial services Step 2. Annualize the provider’s remedial services reim-
code96153 (health and behavioral interventiorgroup), as  bursement rate for one hour per week of remedial services
established by the lowa Medicaid enterprise, by multiplyingcode 96152 (health and behavioral interventions - individu-

that rate by 365 days. al), asestablished by the lowa Medicaid enterprise, by multi-
(3) Step 3.Annualize the mvider’s emedial services re-  plying that rate by 52 weeks.
imbursement rate for orteur perweek of emedial services Step 3. Add the amounts determined in Steps 1 and 2.

code 96152 (health and behavioral interventions - individu-  Step 4. Determine the provideestimated daily rate for
al), asestablished by the lowa Medicaid enterprise, by multi- reimbursement of remedial services by dividing the amount

plying that rate by 52 weeks. in Step 3 by 365 days.
(4) Step 4. Adthe amounts determined in Sten?l 3. ExampLE Provider B has the following rates as of Octo-
(5) Step 5.Subtract the amount determined in Step 4 fromber 31, 2006:

the amount determined in Step 1. e A Medicaid rate for service code 96153 of $5.10 per

(6) Step 6.Divide the amount determined in Step 5 by 36515 minutes, or $20.40 per hour;
to compute the new combined maintenance and child welfare ¢ A Medicaid rate for service code 96152 of $19.92 per

service per diem rate. 15 minutes, or $79.68 per hour.

(7) Step 7.Determine the maintenance portion of the per  Step 1. $20.4@ 365 days = $7,446.00
diemrate by multiplying the new combined piem rate de- Step 2. $79.6& 52 weeks = $4,143.36
termined in Step 6 by 85.62 percent. Step 3. $7,446.00 + $4,143.36 = $11,589.36

(8) Step 8.Determine the child welfare service portion of  Step 4. $11,589.36 365 days = $31.75 estimated daily
the per diem rate by multiplying the new combined per dienrate for remedial services

rate determined in Step 6 by 14.38 percent. Amend subrule 156.9(2), introductory paragraph, as fol-
ExampPLE: Provider A has the following rates as of October lows:
31, 2006: 156.9(2) Out-of-state group care payment rate. The pay-
e A combined daily maintenance and service rate ofment rate for maintenance and-treatnehild welfareser-
$121.45; vices provided by public or private agency group care li-
» A Medicaid rate for service code 96153 of $5.10 per censed oapproved in another state shall be established using
15 minutes, or $20.40 per hour; the samerate-setting methodologgs thatin rules-441—
» A Medicaid rate for service code 96152 of $19.92 per185.83(234)-and-441—185.101(234) t0- 441—185.108(234)
15 minutes, or $79.68 per hour. subrule 156.9(1) unless the director determines that ap-
Step 1. $121.45r 365 days = $44,329.25 propriatecare is not available within the state pursuant to the
Step 2. $20.46 365 days = $7,446.00 following criteria and procedures.
gigg 2 ggﬁlgggg 1"%3'75432%1:42'131?589_36 ITEM 6.f ﬁmer)d subrule 156.10(1), introductory para-
Step 5. $44,329.25 - $1,589.36 = $32,739.89 graph, as follows.

Step 6. $32,739.89365 days = $89.70 156.10(1) Group care facilities. The department shall

= ; provide payment for group care maintenaand child wel-
Step 7. $89.7¢0.8562 = $76.80 maintenance rate fare servicesccording to the following policies.
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ITEM7. Amend rule 441—156.19(237) as follows: 182.4(7) Time limits for rehabilitative and nonrehabilita-

. . tive treatment services. Authorization of rehabilitative and
441—156.19(237) Rateof payment for careinaresden- — qnranapilitative treatment services shall be limited as fol-
tial carefacility. When a child is receiving group care main- | c.

tenancean hild welfareservices in a licensed res a. The lowa Foundation for Medical Care is responsible

idential care facility and is not eligible for supplemental seCu-¢“jssing authorizations for rehabilitative treatment ser-
rity income or state supplementary assistance, the departme{)izes tor children who are eligible for Medicaid in response
W'"”pay for the group ca[je maintenance and-treatrokeifd 234)t0 requests received on or before December 31, 2006.
Wellareservices In accordance WMFHJMM%%( )" (1) The period of authorization may extend up to six
; Jbrule 1\ ohihs beyond December 31, 2006, but no new authoriza-

156.9(1) When a child receives group care maintenance ang: ot :
treatmenthild welfareservices in a licensed residential care ‘aggsor reauthorization may be issued after December 31,

facility and is eligible for supplemental security income or " »>y' papapijitative treatment services shall not be autho-
state supplementary assistance, the department will pay forrizc(ad)for any child who is approved by the lowa Medicaid en-
gl'teth care-treatmerthild welfareservices in accordalnce terprise foremedial services under rule 441—78.12(249A).
with rules-441—185.81(234) to-441—185.108(28dprule b. The service area manager or designee is responsible

for issuing authorizations for rehabilitative treatment ser-

This rule is intended to implement lowa Code section vices for children who are not eligible for Medicaid in re-

237.1(3)"e. sponsdo requests received on or before December 31, 2006.
ITEM 8. Amend rule 441—156.20(234) as follows: The period of authorization may extend up to six months be-
Amend subrulel56.20(1), paragraphia,” subparagraph Yond December 31, 2006, but no new authorization or reau-

(2), as follows: thorization may be issued after December 31, 2006.

(2) Limitations. Department payment for group care C. The service area manager or designee is responsible
shall beimited to placements which have been authorized byfor issuing authorizations for nonrehabilitative treatment ser-
the -review-organization_pursuant to_rule-441—185.4(234)vices inresponse to requests received on or before December
departmenaind which conform to the service area group care31, 2006. The period of authorization may extend up to six
plandeveloped pursuant to rdd1—202.17(232). Payment Mmonths beyond December 31, 2006, but no new authoriza-
for an out-of-state group care placement shall be limited tdion or reauthorization may be issued after December 31,
placementsipproved pursuant to 441—subrule 202.8(2) and2006.

G0 1ey 11, Amend rule 441—185.2(234) by adopting the
following new subrule:
185.2(6) Time limit on authorization. The lowa Founda-

tdor fost f i ised " ttion for Medical Care is responsible for issuing authoriza-
paymentsor foster parents or youtn in SUpervised apartmentiiong tor rehabilitative treatment services for children who

living, payment shall be limited to providers with a purchase 5o ‘gfigible for Medicaid in response to requests received on
of service contract in force. Providers of family foster care j. \,afore December 31. 20086,

treatment services arglipervision and providers @froup

care-treatmergervices shall meet certification requirements  ITEM 12. Rescind and reserdd1l—Chapter 185, Divi-
in rule 441—185.9(234) or 441—185.10(234) astthll  sion IV.

have a purchase of rehabilitative treatment and supportive ITEM 13. Amend subrule 201.5(9) as follows:

services contract under 441—Chapter 152 in force. 201.5(9) The maximum monthly maintenance payment

Amend subrule 156.20(2) as follows:
156.20(2) Provider eligibility for payment. Except for

ITEM9. Amend rule 441—182.2(234) as follows: for a child in subsidized adoption shall be made pursuant to
Amendsubrulel82.2(1), paragrapha,” by adoptingnew the foster family care maintenance rates according to the age
subparagraph®) and(7) as follows: and special needs of the child found at 441—subrule
(6) Monitoring of a child’s or parent’s behavior during 156.6(1) and 441—paragraph-156.6(4)"a56.6(4)“f.” If;
sibling or parent-child visits; and at-the-time of placement,-the child-was-receiving-special
(7) Monitoring of achild’s behavior during transportation ‘

to and from juvenile court hearings, to and from sibling vis- in D-ca d-would
its, or toand fromparent-child visits, if specifically requested
by the child’s worker on Form 470-3055, Referral of Client
for Rehabilitative Treatment and Supportive Services, and
approved by the service area manager or designee.
Amend subrule82.2(5) by adoptinghew paragrapti c”
as follows:
c. Unless aimilar rehabilitative service has been autho-
rized under rule 441—185.3(234), services may include:
(1) Performing a psychosocial evaluation of the family’s
strengthsand needs as they relatdtie child’s safety, perma-
nency and well-being; and
(2) Identifying resources available to promote and sup-

idi opti ent.

ITEM 14. Amend subrule 202.2(2) as follows:
202.2(2) The need for foster care placement and social
and other related services including, but not limited to, medi-
cal, psychiatric, psychological, and educational services
shall bedetermined by an assessment of the child and family
to determine their needs aappropriateness of services. As-
sessments include the educational, physical, psychological,
social, family living, and recreational needs of the child and
the family’s ability to meet those needs. The assessment is a
o il L a inual process to identify needed changes in service or
portthe family’sability to maintain the child’'s safety, perma- continua T Y, :
nency and well-being. B%%%@mwﬂaﬁ%m&aﬂmsﬁlt
ITEM 10. Amend rule 441—182.4(234) by adopting the 441—185.2(234).
following new subrule:
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ITEM 15. Amend paragra@02.4(5)f” as follows: whichthe child is eligible, afbund at 441—subta 156.6(1)
f. The treatment needs of the child-as-determined-by theand 441—paragraph-156.6(4)“garagraphs 156.6(4)"b”
i izati 2(234) and “f.”

ITEM 16. Amend paragraf204.4(2)“a” as follows: Rescind and reserve subparagréf)h
Amend subparagragii) as follows: [Filed Emergency After Notice 12/13/06, effective 1/1/07]
(1) The rate for the guardianship subsidy shall not exceed [Published 1/3/07]

the state’s current daily basic foster care rate plus any daily
level 1 or 2special needs allowance or sibling allowance for EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 1/3/07.
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ARC 5635B ment period, which ended November 3, 2006. The only
changes made to the Notice were grammatical changes.

ENVIRONMENTAL PROTECTION Dezgtre:ge?rg,egg&(.ants were adopted by the Commission on

COMMISSION[567] These amendments are intended to implement lowa Code
) section 17A.3(1)“b,” chapter 455B, division lll, part 2, and
Adopted and Filed sections 455B.105 and 455B.173.

Pursuant to thauthority of lowa Code section 427.1(19), Zog;\fese amendments shall become effective February 7,

the Environmental Protection Commission hereby amends
Chapter 11, “Tax Certification of Pollution Control or Re-  EDITOR'S NOTE: Pursuant to recommendation of the
cycling Property,” lowa Administrative Code. Administrative Rules Review Committee published in the
These amendments reflect the expansion of the propertjowa Administrative Bulletin, September 10, 1986, the text of
tax exemption to include property used to process waste glaghese amendments [43.3(3)“c”(3) and (4)] is being omitted.
products. The amendments include examples of recyclingVith the exception of the grammatical changes referred to
propertytypically considered eligible and remove an out-of- above these amendments are identical to those published un-
date reference to the Department of Water, Air and Wasteler Notice a?®\RC 5449B, IAB 10/11/06.

Management. . .
Notice of Intended Action was published in the lowa Ad- [Filed 13/1510;"' gq‘;"g}g’?e 2/7/07]
ministrative Bulletin on October 11, 2006, ARC 5450B. [Publishe ]

A public hearing was held on November 8, 2006. No com-[For replacement pages for IAC, see IAC Supplement
mentswere received. No changes have been made to the Nat/3/07.]
tice.

These amendments are intended to implement lowa Code

section 427.1(19). ARC 5634B

These amendments will become effective February 7,

2007. ENVIRONMENTAL PROTECTION
EbiTor's NOTE: Pursuant to recommendation of the COMMI SS|ON[567]

Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of Adopted and Filed
theseamendments [11.6(1), 11.6(3)] is being omitted. These
amendmentare identical to those published under Notice as  Pursuant teéhe authority of lowa Code chapter 455B, divi-
ARC 5450B, |IAB 10/11/06. sion 1V, part 1, and section 455D.6(6), the Environmental
: . Protection Commission hereby rescinds Chapter 118, “Dis-
[Filed 12/12/06, effective 2/7/07] carded Appliance Demanufacturing,” lowa Administrative
[Published 1/3/07] Code, and adopts new Chapter 118 with the same title.
[For rep|acement pages for 1AC, see IAC Supp|ement This newchapter will |mpr0ve the Departm_ent’s abl'lty tO'
1/3/07.] ensure that hazardous materials from appliances are being
handledn an environmentally sound manner by revising the
record-keeping and annual reporting requirements, easing
ARC 5637B storage time limits on PCB-containing articles that are dis-
posed othrough a regional collection center, and incorporat-

ENVIRONMENTAL PROTECTION ing federal requirements. The chapter has also been refor-

matted to make it consistent with other chapters and to im-

COMMISSION[567] prove readability.
] Notice ofintended Action was published in the September
Adopted and Filed 27, 2006, lowa Administrative Bulletin #&RC 5387B.

A public hearing was held on October 17, 2006. In re-
sponse to the comments received, the following changes
$rom the Notice were made:

e Paragraph 118.9(6)“h” wasvised to specify that as-
bestodnsulation found within the appliancewsll as on re-
frigerant lines must be removed.

Paragraph 118.11(5)“d” was revised to clarify that a
‘certificateof disposal must be obtained within 30 days of the
ctual disposal of PCB-containing items at an incinerator or
emicalandfill, rather than 30 days from the date when the

Pursuant to thauthority of lowa Code section 455B.172,
the Environmental Protection Commission hereby amend
Chapter3, “Water Supplies—Design and Operation,” lowa
Administrative Code.

This chapter pertains to the public water supply program’s
requirementgor design and operation. Construction permits
are required of all systems for any construction, installation
or modification of any project that affects a public water sup-
ply system. Construction permitting fees are assessed to t

publicwater supplies depending upon the project type, with ) P ;
cap on the fees for a specific project currently in rule. Thesaepc.B ng:gg}'ggﬁtirlnss fg?z?';k wagpcﬁg;ggér?g Srgg[jti?g that

ﬁ‘én\?vg?g:esnl}s '?Stgu;?e%cgevr?grtgi:ﬁes ;:%Igg;edda?or:a? plljr?he total amount of refrigerant removed from appliances be
Ve PPy Sy . gac year. Nranortedrather than the amount of each type of refrigerant re-

addition,the fee schedule for a time extension request is COMhoved

rected. The weight specified in pounds in subrule 118.10(5) was

Notice of Intended Action was published in the lowa Ad- o : :
o . . o corrected. In addition, nonsubstantive technical and gram-
ministrative Bulletin on October 11, 2006, ARC 5449B. matical changes were also made for clarity.

A public hearing was held on November 1, 2006. No com- ; ;
ments were received during the hearing or the public com- These rules will become effective February 7, 2007.
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Theserules are intended to implement lowa Code sections “Fixed facility” means a permitted appliance demanufac-
455B.304 and 455D.6(6). turer operating at a permanent location.
The following amendment is adopted. “Fluff” means the residual waste from the shredding op-
. . eration after metals recovery.
Rescind 567—Chapter 118 and adopt the followiag “Hazardous condition” means any situation involving an
chapter in lieu thereof: actualimminent or probable spillage, leakage, or release of a
CHAPTER 118 hazardousubstance onto the land, into a water of the state or
DISCARDED APPLIANCE DEMANUFACTURING into the_a_tmosphere WhiCh, because of the quantit_y, S'grength
and toxicity of the hazardous substance, its mobility in the
567—118.1(455B,455D) Purpose. The purpose of this environmenand its persistence, creates an immediate or po-
chapter is tamplement lowa Code chapter 455B, division IV, tential danger to the public health or safety or to the environ-
part 1, and section 455D.6(6) to ensure the proper removanent.
and disposal of electrical parts containing polychlorinated bi- “HCFC” or “HCFCs” means hydrochlorofluorocarbons,
phenyls(PCBs), components containing mercuanyl refrig- including any of several compounds used as refrigerants.
erants (e.g., CFCs and HCFCs) from discarded appliances.t .“Mercury-contagmg C?mponler&ts” bmteans detVII.CG.? gotn-
I . aining mercury. Examples include, but are not limited to,
567—118.2(455B,455D) Applicability and compliance. thermostats, thermocouples, mercury switches and fluores-
118.2(1) All discarded appliances must be demanufac-cent tubes.
turedbefore being disposed of or recycled. This chapter does «\jopile operation” means a permitted appliance demanu-
not apply to the service, repair, reuse or rebuilding of apfacturer that has equipment capable of operating in an area
pliances or components for their original purpose. Thesea\,\,ay from a fixed, permitted location.
rules do not apply to the removal of capacitors, refrigerants  «pcg» or “PCBs” means polychlorinated biphenyhich
or components containing mercury during the maintenancgs 5 chemical substance that is limited to the biphenyl mole-
or service of equipment containing such items. cule that has been chlorinated to varying degrees, or any
118.2(2) A person must obtain an appliance demanufac-compination of substances that contain polychlorinated bi-
turing permit (ADP) from the department of natural re- henyl.
sources (DNR) before conducting any demanufacturing ac- “point of demanufacturing” means the actual location of

tivities. . _ demanufacturing for fixed facilities and mobile operations.
. 118.2(3) Any person engged indemanufacturing mustbe  — «Reclaim” means to reprocess refrigerant to an EPA
in compliance with all federal and state laws relating to theaR|-700-88 standard.

managemenrdnd disposition of all hazardous wastes, hazard- ~ “Recovery”means to remove all refrigerants to EPA stan-
ous materials, universal wastes, PCBs and refrigerants.  45r(s.

567—118.3(455B,455D) Definitions. “Small capacitor” means a capacitor which contains less

“Appliances” means household and commercial devicesthan 1.36 kg (3 Ibs) of dielectric fluid. The following as-
such as refrigerators, freezers, kitchen ranges, airSUmptions may be used if the actual weight of the dielectric
conditioning units, dehumidifiers, gas water heaters, fur-fluid is unknown. A capacitor whose total volume is less
naces, clothes washers, clothes dryers, dishwashers, micréan1,639 cubic centimeters (100 cubic inches) magdre
wave ovens and commercial coolers with components conSideredo contain less than 1.36 kg (3 Ibs) of dielectric fluid,
taining mercury, refrigerants, or PCB-containing capacitors.2nd a capacitor whose volume is more than 3,278 cubic centi-

“Ballast” means an electrical device containing capacitorsmeters (200 cubic inches) must be considered to contain

for the purpose of triggering high-level electrical compo- More than 1.36 kg (3 Ibs) of dielectric fluid. A capacitor
nents. A ballast provides electrical balance within the high-whosevolume is between 1,639 and 3,278 cubic centimeters

level electrical component circuitry. may be considered to contain less than 1.36 kg (3 Ibs) of di-
a charge of electricity that consists of conducting surface+-08 kg (9 Ibs).

separated by a dielectric fluid. 567—118.4(455B,455D)  Storage and handling of ap-
“CFC” or "CFCs” means chlorofluorocarbons, including p”ancgﬁpri(or to aema%ufactur?ng_ gorap

any of several compounds used as refrigerants. 118.4(1) Any person collecting and storing discarded ap-
CFR” means Code of Federal Regulations. pliances must store the appliances so as to prevent electrical

“‘Demanufacturing” means the removal of components, capacitors, refrigerant lines and compressors, and mercury-

including but not limited to PCB-containing capacitors, bal- ¢ontaining components from being damaged and allowing a
lasts, mercury-containing components, fluorescent tubesyglease into the environment.

and refrigerants, from discarded appliances. » 118.4(2) No method of handling discarded appliances
intended purpose. refrigerant lines or crushes compressors, capacitors, or

“DOT-approved container” means those containers ap-mercury-containing components, or may cause a release of
proved bythe U.S. Department dransportation, the agency refrigerant, PCBs or mercury into the environment.
responsible for shipping regulations for hazardous materials 118.4(3) No more than 1,000 discarded appliances may be
in the United States. . : _ stored at a location prior to demanufacturing.

Facility” means any landfill, transfer station, material re- 118 4(4) Discarded appliances may not be stored for more

covery facility, salvage business, appliance service or repaifhan 270 days before being demanufactured.
shop, appliance demanufacturer, shredder operation or other

party which may accept appliances for demanufacturing. AS67—118.5(455B,455D)  Appliance demanufacturing
demanufacturingacility may occupy a portion of a material permits.

recovery facility, salvage business, landfill, transfer station

or other site.
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118.5(1) Permit required. A person must obtain an ap- for appliance demanufacturing must contain the following in-
pliance demanufacturingermit (ADP) from the department formation to be submitted on Form 542-8005.
before conducting any demanufacturing activities. 1. Facility name.

118.5(2) Types of permits. 2. Office address.

a. A person may request a permit that excludes ap- 3. Location ofdemanufacturing facility if different from
plianceghat contain a particular type of material (e.g., refrig- office address.
erants, sodium chromate, PCBs, or mercury switches). Per- 4. Contact person or official responsible for the opera-
sonsmay not demanufacture or plabeir unique mark on an  tion of the facility.
appliance that once contained a material that is excluded 5. Type, source and expected number or weight of ap-
from their permit. An appliance demanufacturing facility pliances to be handled per year.
mustclearly post the types of appliances the facility does not 6. Schematic site plans of a fixed facility, including the

accept. schematidloor plans of any buildings showing where activi-
b. Permitamay be issued for both fixed facilities and mo- ties will take place and where waste is stored.
bile operations. 7. For mobile operations: schematic plans, or a descrip-

118.5(3) Transfer of title and permit. If title to an ap- tion and photographs, of the mobile van or trailer.

pliance demanufacturing facility is transferred to another 8. A copy of the EPA Refrigerant Recovery or Recycling

party, thedepartment shall transfer the permithin 60 days  Device Acquisition Certification Form 2060-0256.

if the department determines that the following requirements 9. Operation plan: a detailed summary of the activities

have been met: that will be performed on each type of appliance considered
a. The title transferee has applied in writing to the de- for demanufacturing. This summary must include step-by-

partment within 30 days of the transfer of title to request astep activities of the demanufacturing process.

transfer of the permit. 10. A contingency plan detailing specific procedures to be
b. The permitted facility and title transferee are in com- used in case of equipment breakdown or fire, including meth-

pliance with lowaCode chapters 455B and 455D, this chap- ods to be used to remove or dispose of accumulated waste.

ter, and the conditions of the permit. 11. A copy of the Authorization to Dischar{@tormwa-
118.5(4) Permit conditions. A permit may be issued with ter) Permit number, where applicable.

conditions, specified in writing by the department, that are 12. A copy of EPA Notification of PCB Activity Form

necessary to ensure the appliance demanufacturing facility 710-53 and a return response from EPA. Facilities storing

can be operated in a safe and effective manner and in comRCB-containing articles longer than 30 days must register

pliance with lowa Code chapters 455B and 455D and thiswith EPA. This form may be obtained by contacting the Fi-

chapter. bers and Organics Branch, Office of Pollution Prevention
118.5(5) Inspection of site and operation. The departmentand Toxics, United States Environmental Protection Agency,

shall inspect facilities prior to issuing an appliance demanu-Ariel Rios Building (7404), 1200 Pennsylvaniaénue NW,

facturingpermit. The permit will not be issued until the facil- Washington, DC 20460.

ity is in compliance with these rules. Appliance deman- 13. Documentation showing compliance with rule

ufacturing facilities may be inspected bye department 118.8(455B,455D).

throughout the permit period and prior to permit renewal. 14. A copy of the unique marking system to be applied to
118.5(6) Duration of permits Appliance demanufactur- each discarded appliance after demanufacturing.

ing permits shall be issued and may be renewed for a five- 15. Documentation that a permanent facility meets local

year term. zoning requirements.

118.5(7) Request for permit renewal. Applications for . A .
permit renewal musiddress any changes to the information 26/-—118.7(455B,455D) Fixed facilities and mobile op-
erations. The following removal and disposal requirements

previously submitted pursuant to subrule 118 5(1). If there ust be met by both fixed facilities and mobile operations.

has been no change in an item, the applicant shali so indicat® : :
on the applicatior? form. The renevr\)/gl application, Form _ 118-7(1) Demanufacturing of appliances must take place

542-8005must be submitted to the solid waste section of the@ @n impervious floor (including but not limited to concrete,
DNR central office in Des Moines a minimum of 60 days be- Ceramictile, or metal, but not wood). Any spills must be con-
fore permit expiration. tained and picked up with proper equipment and procedures
1185(8) Requestor permit modification.An application ~ @nd be disposed of properly. .
for permit amendment must be submitted and the amendment 118:7(2) The point of demanufacturing must be located at
must be issued by the department before significant change§2St 50 feet from a well and any water of the state.
may be made by the permit holder to the process or facility, 118-7(3) The facility must be located above the 100-year
The applicant shall provide a revised plan of operations, g/codwater elevation. . .
contingency plan, and any other documentation required in  118.7(4) A permanent facility must meet local zoning re-
rule 118.6(455B,455D) that will change. quirements. . . . .
118.5(9) Factors in permit issuance decisions. The de- 118.7(5) An applicant must establish a unique marking
partment may request that additional information be sub-SyStém, to be submitted with the permit application for de-
mitted for review to make a permit issuance decision. ThePartment approval, signifying that all refrigerants, PCB-
departmentnay review and inspect the facility, its agents and Containing articles, ‘and mercury-containing components
operators, and compliance history. The department may re]@ve been removed. The unique marking system must be a
view whether a good-faith effort to maintain compliance and Minimum of nine inches by nine inches and must be applied
protecthuman health and the environment is being made and® the appliances after demanufacturing.
whether a compliance schedule is being followed. The des7—118.8(455B,455D) Training. Beginning January 1,
partment may issue a permit on a trial basis. 2003, ateast one owner or employee of an appliance deman-

567—118.6(455B,455D)  Appliance demanufacturing ufacturing facility must have a training certificate from a
per mit applicatidn requirements. The permit application department-approved training course. A person who has
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completed the department-approveining course must be f.  Prior toshipment, sodium chromate must be packaged
on site at all times when discarded appliances are being dde prevent leakage, and all containers must be sealed.
manufactured. The training will, at a minimum, cover the . A person generating sodium chromate waste must
following topics. maintainrecords to determine if the person is a conditionally
1. State and federadgulations for the removal, storage, exempt small-quantity generator, small-quantity generator,
transportation, and disposal of refrigerant, PCB-containingor large-quantity generator of hazardous waste.
articles,mercury-containing components, and asbestos from h. Asbestos insulation found within the appliancewr

appliances. refrigerantines must be removed. Asbestos must be handled
2. Record-keeping requirements. in a manner that complies with Occupational Safety and
3. Safety precautions for handling appliances and hazHealth Administration (OSHA) regulations.

ardous materials. i. Asbestosnust be moistened adduble bagged, in ac-

4. Spill prevention and cleanup procedures appropriatecordancewith 567—Chapter 109, prior to disposal at a land-
for appliance demanufacturing. fill approved for asbestos disposal for the person’s solid
5. The proper methods of loading and unloading dis-waste comprehensive planning ardaperson who needs to
carded appliances. dispose of asbestos must contact the landfill and make ar-

6. General demanufacturing procedures. rangements for the disposal and any additional packaging
567—118.9(455B,455D) Refrigerant removal require- and handling procedures.

ments. 567—118.10(455B,455D) Mercury-containing compo-
118.9(1) All owners ofrefrigerant recovery and recycling nent removal and disposal requirements.
equipment must provide certification to EPA that they have 118.10(1) All components containing mercury shall be re-
acquired and are using EPA-approved equipment. moved from appliances. Precautions shall be taken to pre-
118.9(2) Refrigerant in appliances must be recovered toventbreakage of the mercury-containing components and the
EPA standards using equipment meeting EPA requirementselease of mercury.
(40 CFR 82.162). Refrigerant may be removed prior to de- 118.10(2) All mercury-containing component storage
livery to the appliance demanufacturer if it is removed by ancontainers must be labeled with the proper EPA-approved
applianceservice or repair facility employee certified for the mercury label stating “Universal Waste—Mercury Contain-
removal of refrigerant. ing Equipment,” “WAste Mercury-Containing Equipment” or
118.9(3) The removal of refrigerant from refrigeration ap- “Used Mercury-Containing Equipment” in both English and
pliances must takglace in an area where the temperature ofthe predominant languagé any non-English-reading work-
the surrounding air and of the appliance being demanufacers.
tured is 45 degrees Fahrenheit or greater. 118.10(3) The date when the first mercury-containing
118.9(4) Facilities that are not EPA-certified refrigerant componentvas placed in the container shall be affixed to the
reclaimers must ship recovered refrigerant to an EPA-container.
certified reclamation facility or properly dispose of the re-  118.10(4) Mercury-containing components may be stored
frigerant at an EPA-perntéd facility. Reclamation may take for no longer than one year.
placeon site only if the appliance demanufacturing facility is ~ 118.10(5) Accumulation of mercury-containing compo-
certified as a reclaimer by the EPA. Any refrigerant that can-nents shall not exceed 5,000 kg (11,025 Ibs) at any time.
not be reclaimed or recycled must be properly disposed of by 118.10(6) All mercury containers must be sealed prior to
incineration or other acceptable means. shipment.
118.9(5) Compressor olil. 118.10(7) All components containing mercury must be
a. Compressor oil from refrigeration unit compressors disposed of at an EPA-approved mercury recycling/recovery
may be removed during the demanufacturing process, anthcility.
any oil removed must be stored in accordance with rule 118.10(8) Fluorescent tubes, lamps, bulbs, and similar
567—119.5(455D,455B). items must be placed in a container and packaged to prevent
b. Compressaoil is not hazardous and may be burned in breakage for shipment to an EPA-approved recycler or must
used oil-fired space heaters, provided the heaters have a che processed in a manner that complies with state and federal
pacity of 0.5 BTUs (British thermal units) per hour or more. regulations.

c. Compressor oinay be sold to a marketer of used oil.  118.10(9) All mercury-containing components must be
118.9(6) Ammonia gas-operated refrigerators and air managed in accordance with 40 CFR 273 and all state and
conditioners. federal regulations.

a. Ammonia gas must be vented into water.
b. Sodiumchromatamust be removed from refrigeration

; i : ments.
equipment containing sodium chromate. . .
c. Sodium chromate liquid is a hazardous waste and 118.11(1) All capacitors must be removed from discarded

; _ ; o appliances unless the appliance manufacturer certifies in
mudst bsedr:qsg\zﬁecﬂ Z];)g?uarlr} Eﬁ%gg[g"l}(tqﬁtjﬁﬁgtake placewriting that no PCBs were used in the manufacture of the ap-

; ! . A - liance.
on an impervious surface. ¢ase of a spill, the spilled liquid P :

: 118.11(2) Capacitors that meet one or more of the follow-
and the material used as absorlmust be handled as a haz- . . : ;
ardous waste and disposed of as a hazardous waste. ﬂ?ecéggg?nrgfy be disposed of or recycled as solid waste.
e. Sodium chromate must be stored in a DOT-approved :
containetthat shows no sign of damage. The container mus{, a. Is proven to be free of PCBs by an approved laborato-
be labeled witla proper ER-approved chromium label stat- ' Lo ; “
ing “chromium” or *hazardous waste” as required by 40 CFR PCbB ”Is mmnrc)teg byfttr;]e manufatcturer with the words “No
262.32and 49 CFRL72.304 in both English and the predomi- S’ on he body of the capacitor.

i o : c. Is certified in writing by the manufacturer of the ca-
nant language of any non-English-reading workers. pacitor not to contain PCBs.

567—118.11(455B,455D) Capacitor removal require-
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d. Does not contain dielectric fluid. CESQG, the capacitors must be manifested and shipped for
118.11(3) All capacitors not meeting the criteria in sub- disposal in accordance with 40 CFR 761.65.
rule 118.11(2) must be disposed of in accordance with sub- b. Disposathrough an RCC. Shipments from a CESQG
rule 118.11(5). to an RCC shall be considered equivalent to disposal as mu-
118.11(4) Containers for storage and disposal of PCB- nicipal solid waste for the purposes of 40 CFR
containing items. PCB-containing items must be stored and61.60(b)(2)(iii); capacitors may not be disposed of in a
transported according to the Toxic Substances Control Actandfill. An RCC may accept PCB capacitors without having
(TSCA) (40CFR 761) and disposed of at a TSCA-permitted to provide a certificate of disposal. The RCC shall provide
disposal facility. Facilities used for the storage of PCB-the appliance demanufacturer with a receipt specifying the
containing items designated for disposal must meet the folhame of the RCC, the appliance demanufacturer from which
lowing storage requirements: the capacitors were received, the weight or number of capaci-
a. Facilities shall register with the US EPA and receivetors,and the date the capacitors were received. Copies of this
an EPA identification number. document must be retained for three years at both locations.
b. PCB-containingtems must be stored in a manner that The date that capacitors are received shall be considered the
providesadequate protection from the elements and adequatdate the capacitors are determined to be PCB-containing
secondary containment. This storage must take place on amaste for the purposes of 40 CFR 761.65(a)(1). Capacitors
impervious material above the 100-year floodwater eleva-may be consolidated in DOT-approved shipping containers
tion. for transport for disposal.
c. The point of demanufacturing must be located above c¢. Disposal through EPA-approved facility for the dis-
the 100-year floodwater elevation. posal of PCB waste. The labeled and dated DOT-approved
d. All capacitors containing or suspected of containing container must be transported by a transporter with a valid
PCBs must be placed in a DOT-approved container thaEPA ID number, using an EPA Uniform Hazardous Waste
shows nasigns of damage. The bottom of the container mustManifest Form. All containers must be sealed prior to ship-
be filled to a depth of two inches with absorbent materialment. The demanufacturer has one year from the date the
such as sand, oil-dry, or kitty litter. first PCB-containing item is placed in the container to prop-
e. All DOT-approved containers must be affixed with erly dispose of the contents by incineration, recycling, or
the large PCB mark (M) as described in 40 CFR 761.45 and another approved method pursuant to 40 CFR 761.60(b) or

shown below.
r““‘

CAUTION
§

CONTAINS

PCBs

(Polychlorinated Biphenyls) .
A toxic environmental contaminant requiring
special handling and disposal in accordance with
U.S. Environmental Protection Agency Regulations
40 CFR 761. For Disposal Information Contact
the nearest U.S. E.P.A. Office .

In case of accident or spill call toll free the

y & & & & 4

761.60(c). Disposal must be documented and the record kept
by the demanufacturer for three years from the date the PCB-
containing waste was accepted by the initial transporter.

d. PCB-containing items shall be properly disposed of
within one year of removditom the appliance. The genera-
tor shall obtain a certificate of disposal within 30 days of the
date that disposal of the PCB-containing items was com-
pleted at #CB disposal facility. If a certificate of disposal is
not obtained within 30 days, the EPA regional administrator
must be notified pursuant to 40 CFR 761.218(d).

567—118.12(455B,455D) Spills.
118.12(1) Any spills from leaking or cracked capacitors

e e . must be handled by placing the capacitor and any contami-

Also Contact natedrags, clothing, and soil into a container for shipment to

Tel. No. an EPA-approved waste disposal facility. Spills of liquid
k““‘ PCBs which occur outside a DOT-approved container must

_ S be cleaned and the cleanup verified by sampling as described

f. The date when the first PCB-containing item was at 40 CFR 761.130. Detailed records of such cleanups and
placed in the container shall be placed on the container.  sampling must be maintained as described at 40 CFR

g. Nonleaking small PCB capacitors may be stored for761.180.
up to 30 days from the date of removal in an area that does not 118.12(2) Mercury spill kits (with a mercury absorbent in
comply with the requirements in 118.11(4)"a” to “f” pro- the kits) must be on hand and used in the event of a mercury
vided anotation is placed on tHeCB capacitor indicating the  spill. Any waste from the cleanup of a mercury spill must be
date the item was removed from the appliance. disposed of as a hazardous waste.

h. PCB-containingtiems may be stored for no more than  118.12(3) In the event a spill results in a hazardous condi-
270 days. The storage areast be labeled witthe PCB M tion, the facility must notify the department of natural re-
mark. The storage area must be inspected every 30 days, angburces at (515)281-8694 and lbeal police department or
the inspection must be documented. sheriff’s office of the affected county of the occurrence of a

i. If a demanufacturer stores more than 45 kg (99.4 Ibs)hazardougondition as soon as possible, but no later than six
at any one time, the demanufacturer must maintain annuahoursafter the onset or discovery of a spill pursuant to 567—
written records and the annual document log as required b hapter 131.

40 CFR 761.180. . .
118.11(5) Transportation and disposal. 567—118.13(455B,455D) Record keeping and reporting.

a. Appliance demanufacturers may dispose of PCB ca- 118.13(1) Annual re_ports with the information required in
pacitors byone of two means. the facility isa conditionally ~ subrule 118.13(2) are: ) .
exempt small quantity generator (CESQG), the demanufac- & _T0 be sent to the solid waste section of the DNR cen-
turer may send the properly marked and dated container dral office in Des Moines; .
capacitors to a regional collection center (RCC) permitted . b- Due January 31 each year for the activities of the pre-
under 567—Chapter 123 for disposal. If the facility is not a Vious calendar year;
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c. To be submitted on forms provided by the department, 3. Submission of an annual report covering January
which may be submitted electronically when the electronicthrough the last disposal of hazardous materials, PCBs and
format is completed; and refrigerant.

yegfs.To be retained by the permit holder for at least thre6567—118.15(4558,455D) Shredding of appliances.
118.13(2) Annual reports shall contain the following in- I.ﬂ8'15(1) Facilities shredding demanufactured ap-
formation for the previous calendar year. pliancesshall sample the fluff from the shredding of demanu-
a. Number of appliances demanufactured in each of thdactured appliances at least quarterly analyze théluff ac-
following categories: cording to Test Methods for Evaluation of Solid Waste,
(1) Refrigerators and freezers Physical-Chemical Methods SW 846, US EPA, Third Edi-
(2) Commercial coolers ' tion 1986, for the presence of PCBs, and according to the tox-
(3) Air-conditioning units icity characteristic leaching procedure (TCLP) for heavy
(4) Dehumidifiers ' metals. The waste shall be sampled once a day for seven con-
(5) Gas water heaters secutive working days to make a composite sample. If the
(6) Furnaces ' concentrations diieavy metals doot exceed concentrations
) listed in 40 CFR 261.24, the fluff may be landfilled in lowa.
gg g!ghr;sassvr\]/gfshers and clothes dryers. Resultanust be retained on site for a minimum of three years
(9) Microwave ovens and be submitted to the department within 30 days of the end
; PR - of each quarter.
(10) Other items containing mercury, refrigerant or 118.15(2) Fluff from the shredding of demanufactured ap-

PCB-containing articles. .
b. Number of mercury switches removed from ap- {aigqagceway be sampled and tested by the department at any

pliances. 118.15(3) A o .
) . person or facility engaged in demanufactur-
p“ghcglsumberof mercury thermocouples removed from ap ing in the state may not shred, crush, or bale any appliances

o . that have not been demanufactured. A person or facility lo-
d. Date the first item was placed in the mercury storage : ; :
drum that is in use on December 31. cated in lowa that does not engage in demanufacturing but

_accepts appliances from demanufacturers for recycling or

plighcel\éumber of fluorescent tubes removed from ap disposal may shred, crush, or bale only appliances that have
: ; P ; been demanufactured in accordance with federal regulations
sh{bpeNdutngigt%fers?jglrwgnEpa{gtrﬂgf-comammg appliances 4 the laws of the state from which the appliances are re-

; ceived.
g. Amount of refrigerant removed. These rulegare intended to implement lowa Code sections

h. Number of PCB capacitors removed.

i. Number of PCB ballasts removed. 455B.304 and 455D.6(6).

j- Date the first PCB-containing item was placed in the [Filed 12/12/06, effective 2/7/07]
storage drum that is in use on December 31. [Published 1/3/07]

118.13(3) A permittedappliance demanufacturing facility
shall retain the following records on site for a minimum of EDITOR'S NOTE: For replacement pages for IAC, see IAC
three years. Supplement 1/3/07.

a. All hazardous waste manifests and bills of lading for
shipments of refrigerantnercury switches, PCB-containing

materials and any hazardous waste. ARC 5647B
b. Receipts for any sodium chromate-containing units

that were sent to another facility for processing. HUMAN SERVICES
c. Documentation of destruction or receipt from a re-

gional collection center for all PCB materials shipped. DEPARTM ENT[441]

d. Documentation dhspections of the PCB storage area .
as required by paragraph 118.11(4)*h.” Adopted and Filed

e. Annualwritten records and annual document log if re-  pyrsyant tahe authority of lowa Code section 249A.4, the

quired by paragraph 118.11(4)".” o Departmenbf Human Services amends Chapter 75, “Condi-
f. Copy of the annual report as required in subrule tjons of Eligibility,” lowa Administrative Code.
118.13(1). Theseamendments create a new Medicaid coverage group

567—118.14(455B,455D)  Appliance demanufacturing  called “Medicaid foindependent young adults.” The group
facility closurerequirements. Anappliancedemanufactur- ~ Will provide Medicaid benefits for youth who have “aged
ing facility shall submit to the department central office and 0ut” of the foster care program. The state has the option of
department field office with jurisdiction over the appliance Providing Medicaid coverage for adolescents leaving foster
demanufacturing facility written notice of intent to perma- care under amendments to Title XIX of the Social Security
nently closehe facility at least 90 days before closure. Clo- Act that were enacted as part of the Foster Care Indepen-
sure shall not be official until the department field office has dence Act of 1999. The Eighty-first General Assembly au-

providedwritten certification of theompletionof the follow-  thorizedthis coverage in the lowa Meaid program through
ing activities: passage of 2006 lowa Acts, chapter 1159, in conjunction
1. Removal ofill appliances that have not been demanu-With the Preparation for Adult Living Program. .
factured. To be eligible for this coverage, a youth must have been in
2. Proper disposal of all refrigerant, PCBs, mercury andState-paid foster care on the youth's eighteenth birthday and
all hazardous materials. have income below 200 percent of the federal poverty level.

The youth shall not be eligible for Medicaid benefits under
any other coverage group and shall not be a “considered per-
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son” on another Medicaid case. Household income will beble for medical assistance, to follow the terminology used by

examined only once a year. Coverage may extend until théhe lowa Medicaid Enterprise.

youth reaches the age of 21. Notice of Intended Action on this amendment was pub-
These amendments were previously Adopted and Filedished in the lowa Administrative Bulletin on August 2,

Emergency and published in the lowa Administrative Bulle- 2006, asARC 5285B. The Department received no com-

tin on July 5, 2006, a8RC 5219B. Notice of Intended Ac- ments on the Notice of Intended Action.

tion tosolicit comments on that submission was published in  The Department has made the following changes to the

the lowa Administrative Bulletin on the same datA&C Notice of Intended Action:

5200B. The Department received no comments on these ¢ A new paragraph “f” is added to describe procedures

amendments. These amendments are identical to thoder initiating debt collection. Paragraph “f” reads as follows:

Adoptedand Filed Emergency and published under Notice of “f. Debt collection.

Intended Action. “(1) A nursing facility participating in the medical assis-
Theseamendments do not provide for waivers in specified tance program shall notify the IME revenue collection unit

situations. Requests for the waiver of any rule may be subuponthe death of a member residing in the facility by submit-

mitted under the Department’s general rule on exceptions ating Form 470-4331, Estate Recovery Program Nursing

441—1.8(17A,217). Home Referral.
The Council on Human Services adopted these amend- “(2) Upon receipt of Form 470-4331 or a report of a
ments December 13, 2006. member’s death through other means, the IME revenue

These amendments are intended to implement lowa Codeollection unit will use Form 470-4339, Medical Assistance
Supplement section 249A.3 as amended by 2006 lowa ActdDebtResponse, to request a statement of the member’s assets
chapter 1159, section 8. from the member’s personal representative. The representa-

These amendments shall become effective February Rjve shall sign and return Form 470-4339 indicating whether
2007, at which time the Adopted and Filed Emergencyassets remain and, if so, what the assets are and what higher
amendments are rescinded. priority expenses exist. XEEPTION. The procedures in this
subparagraph are not necessary when a probate estate has
been opened, because probate procedures provide for an in-
ventory, an accounting, and a final report of the estate.”

e Paragraphs “f” through “j" are relettered “g” through
k,” and the cross reference in relettered paragraph “h” is
corrected to refer to paragraph “g.”

The Council on Human Services adopted this amendment

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [75.1(42), 75.57(7)] is being omitted.
Theseamendmentare identical to those published under No-
tice asARC 5200B and Adopted and Filed Emergency as

ARC 5219B, IAB 7/5/06. on December 13, 2006,
[Filed 12/13/06, effective 2/7/07] Thisamendment is intended to implement lowa Code sec-
[Published 1/3/07] tion 249A.5, subsection 2.

Thisamendment shall become effective on March 1, 2007.

[For replacement pages for IAC, see IAC Supplement )

1/3/07.] EpiTor's NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of

ARC 5648B thisamendment [76.12(7)] is beimgnitted. Vith the excep-
tion of the changes noted above, this amendment is identical

to that published under Notice ARC 5285B, 1AB 8/2/06.
HUMAN SERVICES
[Filed 12/13/06, effective 3/1/07]
DEPARTMENT[441] [Published 1/3/07]
Adopted and Filed [For replacement pages for IAC, see IAC Supplement

Pursuant téhe authority of lowa Code section 249A.4, the 1/3/07.]
Department of Human Services amends Chapter 76, “Ap-
plication and Investigation,” lowa Administrative Code.

This amendment revises subrule 76.12(7) to clarify Med- ARC 5653B
icaid estateecovery policy. When person under the age of

55 enters a nursing facility, an intermediate care facility for HUMAN SERVICES
the mentally retarded, or a mental health institute, the Depart-

ment makes a presumption that the person will not return DEPARTM ENT[441]
home. When the person cann@turn home, the person’s re- Adopted and Filed

mainingassets at the time of death will be subject to recovery

to offset the costs of the person’s medical assistance benefits, Pursuant to the authority of lowa Code section 234.6, the

the same as for a person aged 55 or over. The rule contai¥epartment of Human Services amends Chapter 176, “De-

provisionsfor rebutting this presumptiome for no estate re-  pendent Adult Abuse,” lowa Administrative Code.

coveryif the person returns to the community in less than six These amendments do the following:

months. e Give the Department’s protective service supervisors
The amendment removes confusing and redundant lansole authority to approve extensions of time for completing

guage and updates organizational references and lowa Codiependenadult abuse reports. Under current practice, a pro-

citations. The word “recipient” has been replaced with tective servicavorker must contact the Central Abuse Regis-

“member” todenote a person who has been determined eligitry to receive approval for an extension, complete a form,

havethe form signed by the supervisor after the Registry ap-
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provesthe extension, and attach the form to the printed copy ARC 5654B
of the report.

¢ Rescind the subrule regarding access to dependent
adult abuse information. This subrule repeats policy from LABOR SERVICESDIVISI ON[875]

the lowa Code and is, therefore, unnecessary. The new sub- ;
rule will referencelowa Code section 235B.6 for detailed ac- Adopted and Filed
cess policies. Pursuant to the authoritf lowa Code subsection 88A.3,

¢ Clarify whenthe Department will not release the iden- the Labor Commissioner hereby amends Chapter 61,
tity of the person who made the report of dependent adultAdministration—Amusement Parks and Rides Division,”
abuse. People who make reports of dependent adult abusgnd Chapter 62, “Safety Rules for Amusement Parks and
and the dependent adults who are abused will be safer frorRides,” lowa Administrative Code.

retaliationfrom the person who is responsible for the abuse if The amendmentshange the chapter titles of both chapters
itis clear that the Department will not divulge the name of theand change one definition to make the rules more consistent
persorwho made the report of abuse. The identity of the re-with lowa Code chapter 88A. The proposed amendment to
portermay be released when the Department determines thajubrule62.2(9) excludes the blowers of inflatable rides from
release would not be detrimental to the reporter. the rule that requires an electrical disconnect switch be lo-

_ Noticeof Intended Action on these amendments was pub-cated within reach of the operator and changes the language
lished in the lowaAdministrative Bulletin on September 27, to more closely parallel standard industry usage.

2006, asARC 5392B. The Department received one com-  Notice of Intended Action was published in the lowa Ad-
ment on the Notice of Intended Action from the American ministrativeBulletin on November 8, 2006, A)RC 5534B.

Civil Liberties Union regarding the confidentiality of the re- No public comments were received. No changes have been
porter’s identity. In response to this comment, the Depart-made from the Notice of Intended Action.

ment has agreed to change subrule 176.10(3) to read as fol- The purposes of these amendments are to implement leg-

lows: islativeintent and protect the health and safety of ride opera-
“176.10(3) Approval of requests. The department shall tors and the public.

grant access to dependent adult abuse information as autho- No waiver provision is contained in these rules as there is

rized by lowa Code section 235B.6. Upon approval of anyan applicable waiver provision in 875—Chapter 1.
request fodependent adult abuse information authorized by  These amendments are intended to implement lowa Code
this rule, the department may withhold the name of the perchapter 88A.
son who made the report of dependent adult abuse when the These amendments will become effective on February 7,
department finds that the disclosure of the person’s identity2007.
would be detrimental to the person’s interest.” ,
Theseamendments do not provide for waivers in specified EDITOR'S NOTE: Pursuant to recommendation of the
situations, as these amendments confer a benefit by streanfdministrative Rules Review Committee published in the
|ining the extension process and by C|arifying the Depart_IOWaAdm|n|Strat|Ve BU”et|n, September 10, 1986, the .teXt Of
ment's policyregarding release of the name of an informant. these amendments [amendments to Chs 61, 62] is being
Requests for the waiver of any rule may be submitted undePmitted. These amendments are identical to those published
the Department's general rule on exceptions at 441—under Notice aARC 5534B, IAB 11/8/06.
1.8(17A,217). i ;
The Council on Human Services adopted these amend- [Filed %Eﬁjf?ﬁeﬂ%}g’ﬁ 2/1io7]
ments on December 13, 2006.
These amendments are intended to implement lowa CodgFor replacement pages for IAC, see IAC Supplement
chapter 235B. 1/3/07.]
These amendments shall become effective on March 1,
2007.

EDITOR'S NOTE: Pursuant to recommendation of the ARC 56438
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of REVENUE DEPARTM ENT[701]
these amendments [176.6(5), 176.10(3)] is being omitted. Adopted and Filed
With the exception of the changes noted above, these amend- opted and

ments are identical to those published under NotideRE Pursuant tahe authority of lowa Codsection 421.14, the
53928, 1AB 9/27/06. Department of Revenue hereby amends Chapter 10, “Inter-
[Filed 12/13/06, effective 3/1/07] est, Penalty, Exceptions to Penalty, and Jeopardy Assess-
[Published 1/3/07] ments,” lowa Administrative Code.

Notice of Intended Action was published in IAB Vol.
[For replacement pages for IAC, see IAC SupplementXXIX, No. 10, p. 618, oNovember 82006, aARC 5524B.
1/3/07 ] lowa Code section 421.7 requires the Director of Revenue
to determine and publish the interest rate for each calendar
year. TheDirector has determined that the rate of interest on
interest-bearing taxes shall be 10 percent for the calendar
year 2007 (0.8% per month). The Department will also pay
interest at the 10 percent rate on refunds.
This amendment is identical to that published under No-
tice of Intended Action.
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This amendment will become effective February 7, 2007, mentof Revenue will issue the replacement tax credit certifi-

after filing with the Administrative Rules Coordinator and
publication in the lowa Administrative Bulletin.

cate when the eligible housing business investment tax credit
for individual income tax is transferred effective July 1,

Thisamendment is intended to implement lowa Code sec-2006.

tion 421.7.
The following amendment is adopted.

Amendrule 701—10.2(421) by adding the followingw
subrule:

10.2(26) Calendar year 2007. The interest rate upon all
unpaid taxesvhich are due as of January 1, 2007, will be 10
percent per annum (0.8% per month). This interest rate wil
accrue oraxes which are due and unpaid as of, or after, Jan
ary 1, 2007. In addition, this interest will accrue on tax re-
fundswhich by law accrue interest, regardless of whether th
tax to be refunded is due before or after January 1, 2007. This
interest rate of 10 percent per annum, whether for unpaig

taxes or tax refunds, will commence to accrue in 2007.

[Filed 12/13/06, effective 2/7/07]
[Published 1/3/07]

EpiTorR’'s NOTE: For replacement pages for IAC, see IAC
Supplement 1/3/07.

ARC 5642B

REVENUE DEPARTMENT[701]
Adopted and Filed

Item 16 amends subrule 42.14(2) to correct a cross refer-
ence to an lowa Code section.

Item 17 amends subrule 42.15(6) and the implementation
clause for rule 701—42.15(422) to provide that the Depart-
mentof Revenue will issue the replacement tax credit certifi-
cate when the historic preservation and cultural and enter-
tainmentdistrict tax credit for individual income tax is trans-

ul[erred effective July 1, 2006.

Item 18 amends rule 701—42.20(15E) and the imple-
entation clause to provide for changes to the endow lowa

&ax credit for individual income tax.

Items 19and 20 amend subrules 43.4(6) and 43.4(7) to up-
ate the applicable dates for the keep lowa beautiful fund
checkoff and the volunteer firefighter preparedness fund
checkoff.

Item 21 adopts new subrules 43.4(8) and 43.4(9) and up-
dates the implementation clause for rule 701—43.4(68A,
422,456A) to provide for the new individual income tax
checkoffs for the veterans trust fund and the joint keep lowa
beautiful fund and volunteer firefighter preparedness fund.

Iltem 22amends subrule 46.3(2) to update the new income
thresholds for the child and dependent care tax credit.

Item 23 adopts new rule 701—46.10(403) to provide for
the targeted jobs withholding tax credit.

Item 24 amends subrule 48.9(2) to update the cross refer-
ences to lowa Code sections relating to tax credits.

Item 25 amends subrule 52.15(2) and the implementation

Pursuant to the authority of lowa Code sections 421.14clause for rule 701—52.15(15E) to provide that the Depart-

and 422.68, the Department of Revenue hereby adoptsentof Revenue will issue the replacement tax credit certifi-
amendments to Chapter 39, “Filing Return and Payment ofate when the eligible housing business investment tax credit
Tax,” Chapter 40, “Determination of Net Income,” Chapter for corporation income tax is transferred effective July 1,
42, “Adjustments to Computed Tax,” Chapter 43, “Assess-2006. This is similar to the change in Item 15.

ments and Refunds,” Chapter 46, “Withholding,” Chapter Item 26 amends subrule 52.17(2) to correct a cross refer-
48, “Composite Returns,” Chapter 52, “Filing Returns, Pay-ence to an lowa Code section.

ment of Tax and Penalty and Interest,” and Chapter 58, “Fil- ltem 27 amends subrule 52.18(6) and the implementation
ing Returns, Payment of Tax, Penalty and Interest, and Alclause for rule 701—52.18(422) to provide that the Depart-
location of Tax Revenues,” lowa Administrative Code. mentof Revenue will issue the replacement tax credit certifi-

Item lamends subrule 39.1(7) to update the list of refund-cate when the historic preservation and cultural and enter-
able individual income tax credits. tainment district tax credit for corporation income tax is

Item 2 amends subrule 39.2(4) to update the cross refeitransferred effective July 1, 2006. This is similar to the
ences to lowa Code sections relating to tax credits. change in Item 17.

Items 3, 4, 5 and 6 amend subrules 39.4(7), 39.5(10), ltem 28 amends rule 701—52.23(15E) and the imple-
39.5(11)and 39.6(3) to strike references to “unmarried headsmentation clause to provide for changes to the endow lowa
of household” to match the definition of “head of household” tax credit for corporation income tax. This is similar to the
for federal tax purposes. change in Item 18.

Item 7 amends rule 701—40.3(422) to update the list of Item 29 amends subrule 58.8(2) and the implementation
bonds issued by the state and its political subdivisions forclause for rule 701—58.8(15E) to provide that the Depart-
which interest is exempt for both federal and lowa incomementof Revenue will issue the replacement tax credit certifi-
tax purposes. cate when the eligible housing business investment tax credit

Item 8 amends subrules 40.38(8) and 40.38(13) to strikdor franchise tax is transferred effective July 1, 2006. This is
references téemployed in a business” for purposes of quali- similar to the change in Items 15 and 25.
fications for the lowa capital gain deduction, and Item 9 Item 30 amends rule 701—58.13(15E) and the imple-
amendshe implementation clauger rule 701—40.38(422).  mentation clause to provide for changes to the endow lowa

Items 10, 11, 12 and 13 amend rule 701—42.1(422) andax credit for franchise tax. This is similar to the change in
subrules 42.2(6), 42.2(11) and 42.11(2) to update the croskems 18 and 28.
references to lowa Code sections relating to tax credits. Notice of Intended Action was published in IAB Vol.

Item 14 amends rule 701—42.12(422) to provide that theXXIX, No. 10, p. 619, oNovember 82006, aARC 5527B.
tax credit in lowa Code section 422.12B must be subtracted Since publication of the Notice of Intended Action, the
before calculating the franchise tax credit. Item 14 alsoreferences to the House Files and Senate Files of 2006 lowa
amends the implementation clause for this rule. Acts have been changed to chapters.

Item 15 amends subrule 42.13(2) and the implementation
clause for rule 701—42.13(15E) to provide that the Depart-
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These amendments will become effective February 7,These amendments are identical to those published under
2007, after filing with the Administrative Rules Coordinator Notice of Intended Action.
and publication in the lowa Administrative Bulletin. These amendments will become effective February 7,

These amendments are intended to implement lowa Cod2007, after filing with the Administrative Rules Coordinator
chapter 15E as amended by 2006 lowa Acts, chapters 1154nd publication in the lowa Administrative Bulletin.
and 1158; lowa Code chapter 403 as amended by 2006 lowa These amendments are intended to implement lowa Code
Acts, chapter 1141; lowa Code chapter 422 as amended bghapter 452A aamended by 2006 lowa Acts, chapter 1142,
2006 lowa Acts, chapters 1110, 1158, 1159, 1179, and 1182nd lowa Code chapters 452A and 453A.
and lowa Code section 463C.12 as amended by 2006 lowa .

EDITOR'S NOTE: Pursuant to recommendation of the

Acts, chapter 1004. Administrative Rules Review Committee published in the
EDITOR'S NOTE: Pursuant to recommendation of the lowaAdministrative Bulletin, September 10, 1986, the text of
Administrative Rules Review Committee published in the these amendments [67.1, 67.6, 68.8(14), 68.15, 82.5(2),
lowa Administrative Bulletin, September 10, 1986, the text of 82.10(2),83.1] is being omitted. These amendments are iden-
theseamendments [amendments to Chs 39, 40, 42, 43, 46, 48ical to those published under Notice ARC 5526B, I1AB

52, 58] is being omitted. With the exception of the changesl1/8/06.
noted above, these amendments are identical to those pub-

; ; [Filed 12/13/06, effective 2/7/07]
lished under Notlce asRC 5527B, I-AB 11/8/06. [Published 1/3/07]
[Filed %gﬁlﬁfgﬁeﬂ%}g{e] 2/1107] [For replacement pages for IAC, see IAC Supplement
1/3/07.]
[For replacement pages for IAC, see IAC Supplement
1/3/07.]
ARC 5652B
ARC 56448 STATE PUBLIC DEFENDER][493]
REVENUE DEPARTMENT/[701] Adopted and Filed
Adopted and Filed Pursuant to the authority of lowa Code section 13B.4(8),

the State Public Defender amends Chapter 7, “Definitions,”
Pursuant to the authority of lowa Code chapter 17A andChapter 12, “Claims for Indigent Defense Services,” and
sections 452A.59, 452A.76, 453A.25 and 453A.49, the De-Chapter 13, “Claims for Other Professional Services,” lowa
partment of Revenue hereby adopts amendments to Chapt&dministrative Code.
67, “Administration,” Chapter 68, “Motor Fuel and Undyed = These amendments modify definitions and rules concern-
Special Fuel,” Chapter 82, “Cigarette Tax,” and Chapter 83,ing submission of claims for indigent defense services.

“Tobacco Tax,” lowa Administrative Code. Notice of Intended Action to solicit public comment on

Item lamends rul&01—67.1(452A) by changing several these amendments was published in the November 8, 2006,
definitions to correspond to lowa Code chapter 452A. lowa Administrative Bulletin a&\RC 5540B.

Item 2amends rule 701—67.1(452A) by adding new defi- A public hearing was held and no comments were re-
nitions added to lowa Code chapter 452A. ceived.

Item 3 amends the implementation clause for rule 701— Theseamendments, adopted by the State Public Defender
67.1(452A). on December 13, 2006, are identical to the amendments con-

Item 4amends rule 701—67.6(452A) by requiring nonter- tained in the Notice of Intended Action.
minal storage facilities with at least 100,000 gallons of prod- These amendments will become effective February 7,
uct to file reports by electronic transmission. 2007.

Item 5 amends subrule 68.8(14) to state that no refund is These amendments are intended to implement lowa Code
allowable for fuel lost as a result of normal leakage or theft.chapters 13B, 232 and 815.

Leakage resulting from a major accident or catastrophe is , ) :
subject to refund. EDITOR'S NOTE: Pursuant to recommendation of the

. Administrative Rules Review Committee published in the
Item 6 amends rule 701—68.15(452A) by requiring ter- o ) .
minal and nonterminal storage facilities to provide additional /0WaAdministrative Bulletin, September 10, 1986, the text of

information orreports filed with the Department. The rule is these amendments [7.1, 12.1, 12.2, 12.3, 12.5, 12.6, 13.2,

o : : +13.6] is being omitted. These amendments are identical to
alsoamended by requiring these licensees to file reports wit . :
the Department by electronic transmission beginning Sep!10S€ published under Notice ARC 55408, I1AB 11/8/06.

tember 1, 2006. , [Filed 12/13/06, effective 2/7/07]
Item 7 amendsubrule 82.5(2) to give the Department the [Published 1/3/07]
authority to send cigarette stamps by registered mail rather
than certified mail and to give the Department the option tolFor_replacement pages for IAC, see IAC Supplement
send stamps by FedEx, USPS, or other comparable shipping/3/07.]
service.
Item 8 amends subrule 82.10(2) to remove outdated lan-
guage.
Item 9 amends rule 701—83.1(453A) by requiring a to-
bacco retailer to obtain a retail cigarette/tobacco permit.
Notice of Intended Action was published in IAB Vol.
XXIX, No. 10, p. 625, oovember 82006, aARC 5526B.
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ARC 5640B ARC 5641B
TRANSPORTATION TRANSPORTATION
DEPARTMENT[761] DEPARTMENT[761]

Adopted and Filed Adopted and Filed

Pursuant to the authority of lowa Code sections 307.10 Pursuant to the authority of lowa Code sections 307.10
and 307.12, the DepartmesftTransportation, on December and 307.12 and 2006 lowa Acts, chapter 1179, section 55,
13, 2006, adopted an amendment to Chapter 511, “Speciahe Department of Transportation, on December 13, 2006,
Permits forOperation and Movement of Vehicles and Loads adopted Chapter 924, “Public Transit Infrastructure Grant
of Excess Size and Weight,” lowa Administrative Code. Program,” lowa Administrative Code.

Notice of Intended Action for this amendment was pub-  Noticeof Intended Action fothese rules was published in
lished in the Novembed, 2006, lowa Administrative Bulle- the November 8, 2006, lowa Administrative Bulletin as
tin asARC 5509B. ARC 5523B.

The purpose of this amendment is to allow the full 12 The purpose of this rule making is to adopt a new chapter
months ofuse of the $300 annual oversize/overweight permitconcerning the Public Transit Infrastructure Grant Fund that
when the original permitted vehicle is unable to operate thewvas created by 2006 lowa Acts, chapter 1179, section 55.
entire duration because it has been damaged in an acciderithe Public Tansitinfrastructure Grant Program will provide
junked orsold. Currently, the motor carrier has to purchase afunding for improvement of the vertical infrastructure of
new permit for the replacement vehicle. lowa'’s designated public transit systems.

This amendment does not provide for waivers. Any per- These rules do not provide for waivers. Any person who
son who believes that the person’s circumstances meet thigelieves that the person’s circumstances meet the statutory
statutory criteria for a waiver may petition the Department criteriafor a waiver may petition the Department for a waiver

for a waiver under 761—Chapter 11. under 761—Chapter 11.
This amendment is identical to the one published under These rules are identical to those published under Notice
Notice of Intended Action. of Intended Action.
This amendment is intended to implement lowa Code These ruleare intended to implement lowa Code sections
chapter 321E. 8.57 and 324A.1 and 2006 lowa Acts, chapter 1179, section
This amendment will become effective February 7, 2007.55.
Rule-making action: These rules will become effective February 7, 2007.
Amend subrule 511.5(2) as follows: EDITOR'S NOTE: Pursuant to recommendation of the

511.5(2) Annual oversize/overweight permit. A fee of Administrative Rules Review Committee published in the
$300 shall be charged for each annual oversize/overweightiowa Administrative Bulletin, September 10, 1986, the text of
permit, payable prior to thesuance of the permifransfer theserules [Ch 924] is being omitted. These rules are identi-
of current annual oversize/overweight permit to a replace-cal to those published under Notice ARC 5523B, IAB
ment vehicle may be allowed when the original vehicle hasl1/8/06.
been damaged in an accident, junked or sold. [Filed 12/13/06, effective 2/7/07]

[Filed 12/13/06, effective 2/7/07] [Published 1/3/07]
[Published 1/3/07] [For replacement pages for IAC, see IAC Supplement

EDITOR's NOTE: For replacement pages for IAC, see |IAC 1/3/07.]
Supplement 1/3/07.
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